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26a Filed May 9 1949 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

WILLIAM H. WEITKNECHT and NOBLE L. MOORE, 
Executors and Ancillary Executors, Estate of 
John H. Edwards, Deceased, 

Petitioners, 

vs. 

DISTRICT OF COLUMBIA, 

Respondent. 

DOCKET NO. 1116 
Amended Petition 

The above named petitioners, by this amended petition, 
leave of the Board to file the same being first had and 
obtained, hereby petition for a cancellation of the assess¬ 
ments of taxes hereinafter complained of and a refund 
of the taxes and interest paid by them, and allege as 
follows: 

1. Petitioners are the Executors under the will of 
John H. Edwards, deceased, duly appointed and qualified 
in the Circuit Court for the County of Lawrence, State 
of Indiana, and are also the Ancillary Executors, by 
the said will appointed, having qualified in ancillary pro¬ 
ceedings had in the United States District Court for the 
District of Columbia in Administration Cause No. 66310; 
that the address of your petitioners is Mitchell, Indiana, 
and that petitioners are aggrieved by the assessments 
set forth below: 

2. The taxes in controversy are inheritance taxes in 
the total amount of $22,925.27, including interest, which 
said amount, according to the statement of taxes due 
issued by respondent, is comprised of the following items: 
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Tax upon share of Otta M. Ross $ 324.15 

Interest 27.55 

Total $ ^51.70 

Tax upon share of Trustees of M. E. Church, 

Ind. $ 50.00 

Interest 4,25 

Total $ 54.25 

Tax upon share of Carrie M. Stein $ 339.45 

Interest 28.85 

Total $ -168.30 

26b Tax upon share of Trustees of Indiana 

University, Bloomington, Indiana $20,415.51 
Interest 1,735.51 

Total $22,^51.02 


The said taxes were assessed upon a return filed by 
petitioners under protest after receipt by their Washing¬ 
ton counsel of a letter dated March 31, 1948, from 
C. P. Miller, Jr., Assistant Administrator, Inheritance 
and Estate Taxes, in which an arbitrary assessment was 
threatened, as evidenced by a copy of said letter attached 
hereto as Exhibit “A”. In said letter petitioners’ coun¬ 
sel is erroneously referred to as representing the Uni¬ 
versity of Indiana. A copy of the aforesaid return is 
attached to the original petition filed herein September 
9, 1948, as Exhibit “B”, and a copy of said letter of 
protest is attached hereto as Exhibit “C”. 

3. On, to-wit, June 14, 1948, statements of taxes due, 
copies of which are attached hereto as Exhibits “D”, 
“E”, “F” and “G”, were mailed to the firm of Paul 
& Yeatman, counsel for petitioners. Said statements de¬ 
manded of petitioners as Executors taxes and interest 
in the total amount of $22,925.27, which they paid under 
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protest in writing by their check dated June 23, 1948. 
A copy of said check is attached hereto as Exhibit “H” 
and a copy of said written protest is attached hereto as 
Exhibit “I”. 

4. The assessment of the taxes set forth on the no¬ 
tices of assessment are based upon the following errors: 

(a) The Assessor erred in assessing the tax on the 
legacies referred to above in that the decedent, John H. 
Edwards, vras, at the date of his death, a legal resident, 
domiciled in the City of Mitchell, Lawrence County, State 
of Indiana, and only temporarily residing in the District 
of Columbia. 

(b) The Assessor erred in assessing the taxes on 
property passing under the w T ill of a decedent not domi¬ 
ciled in the District of Columbia at the date of his 
Aath, and w T hich property had not acquired a business 

situs within the said District of Columbia. 

26c (c) The Assessor erred in assessing the taxes 

on intangible personal property located in the City 
of New York and passing under the will of a decedent 
not domiciled in the District of Columbia at the time 
of his death. 

(d) The Assessor erred in assessing a tax in the 
amount of $20,415.51 and interest in the amount of 
$1,735.51 on the share of the Trustees of Indiana Uni¬ 
versity, Bloomington, Indiana, a subdivision of the State 
of Indiana, as neither the Assessor of the District of 
Columbia nor the District of Columbia has the legal 
authority to tax the State of Indiana, or any of the sub¬ 
divisions thereof. 

(e) That in any event, should it be held that de¬ 
cedent was domiciled in the District of Columbia at the 
time of his death and that the District of Columbia could 
legally assess the aforesaid taxes against the share of 
the Trustees of Indiana University, nevertheless, the 
Assessor erred in that he failed to give credit for the 
amount of inheritance taxes paid to the State of In- 
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diana in the amount of $1,776.05, pins interest in the 
amount of $301.92, or a total of $2,077.97. 

(f) The Assessor erred in imposing the said |nxes 
which so far as they purport to bear upon a person 
domiciled outside the District of Columbia, is unconsti¬ 
tutional. 

(g) The Assessor erred in assessing the aforesaid 
taxes and interest in that by so doing the burden or 
obligation of paying said taxes and interest was erro¬ 
neously imposed upon petitioners as such Executors when 
in fact their testator was not domiciled in the District 
of Columbia at the time of his death and the property 
forming the basis of such assessment did not have a 
taxable situs in said District. 

5. The facts upon which petitioners rely as the basis 
of this proceeding are as follows: 

(a) The personal property upon which the within 
taxes were assessed did not have a taxable situs in 

26d the District of Columbia on August 20, 1945, the 
date of the death of John H. Edwards, deceased. 

(b) The decedent, John H. Edwards, was, upon the 
date of his death, August 20, 1945, a legal resident and 
legally domiciled in the City of Mitchell, Lawrlence 
County, State of Indiana. 

(c) The said John H. Edw r ards, deceased, was ax all 
times from the date of his majority to the date of his 
death, qualified to exercise the right of franchise in Law¬ 
rence County, State of Indiana, and did avail himself of 
the right to vote in regular elections held in said County, 
paying all poll taxes as required by the laws of said State. 

(d) The said John H. Edwards, deceased, was, at the 
the date of his death, retired from active work except 
for the representation of the Lehigh Portland Cenhent 
Company of Mitchell, Indiana, and a few other clients 
located in Indiana. Decedent was born in Mitchell, In¬ 
diana, on September 10, 1869, and resided in that city 
where he practiced law until 1921, when he came to the 
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District of Columbia to accept an appointment as Solici¬ 
tor of the Post Office Department. Decedent served in 
such capacity until 1924, at which time he became So¬ 
licitor of The Department of Interior and then in 1925 
he became Assistant Secretary of The Department of 
Interior, in which capacity he served until he retired 
from government service on or about May 4, 1933. About 
June 1, 1930, decedent rented a three room apartment in 
the LaSalle Apartments, Washington, D. C. Subsequent 
to his retirement from government service in 1933, he 
made many trips to various parts of the United States, 
including annual or more frequent visits to his home in 
Mitchell, Indiana. 

The total value of the furniture and fixtures which he 
had in his apartment was, to-wit, $250.00, and 
26e these furnishings were purchased solely in order 
to be able to rent the apartment. 

The decedent was a law-yer, having been admitted to 
the Bar in the State of Indiana and having actively 
engaged in the practice of the law at his home in Mitchell, 
Indiana, and surrounding territory for many years prior 
to his coming to the District of Columbia. After he came 
to the District of Columbia he continued to represent a 
number of Indiana clients, including the Lehigh Portland 
Cement Company and for such purposes maintained his 
office in Mitchell, Indiana up to the date of his death. 

Decedent did not, at the time of his death, or prior 
thereto, own anv real estate in the District of Columbia, 
the only real estate owned by him being located in 
Mitchell, Indiana. It was the decedent’s intention at all 
times subsequent to his retirement from government 
service to erect a new dwelling house for himself on said 
real estate located in Mitchell, Indiana and to reside there 
for the remainder of his lifetime. Said real estate for¬ 
merly was the site of decedent’s family home. 

(e) The said John H. Edwards, deceased, at all times 
while temporarily residing in the District of Columbia, 



expressed great interest in the community welfare of the 
City of Mitchell, Indiana, and maintained by personal 
contact and visits, his associations and connections in that 
city and it was at all times said decedent’s intentioil to 
live in said city whenever and to the extent he consid¬ 
ered feasible, having in mind the condition of his health 
and his duties. 

(f) The Last Will and Testament of said John H. 
Edwards, deceased, which was duly admitted to probate 
and record by the Circuit Court for Lawrence Couitty, 
Indiana, and on which ancillary letters were grantedl to 
the Executors therein named by the District Court of the 
United States for the District of Columbia in Adminis¬ 
tration Cause No. 66310; stated that the testator 

26f was of Mitchell, Indiana. Likewise, several prior 
wills, all of which, including the Last Will ind 
Testament above referred to, stated that he was of 
Mitchell, Indiana. Attached to a will dated May 7, 
1941, and also to a will dated May 12, 1943, both of 
which were executed in Mitchell, Indiana, was a state¬ 
ment written and signed by said decedent in which he 
declared Mitchell, Indiana, to be his home and that he 
was a citizen of that state, his residence in the District 
of Columbia being temporary and not permanent. 

(g) Said decedent filed all of his Federal Income Tax 
Returns with the Collector of Internal Revenue at Indian¬ 
apolis, Indiana. 

(h) of the seventeen beneficiaries under the will of |he 
decedent, fifteen were located in Indiana, eight of which 
were located in the City of Mitchell and one of which 
was the city itself. 

(i) Under the provisions of decedent’s will, which 
was admitted to probate in the Circuit Court before tftie 
County of Lawrence, State of Indiana, the residue of 
his estate was bequeathed to the Trustees of Indiana 
University, which university is a portion, or legal sub¬ 
division or instrumentaiitv of the State of Indiana, hav- 

» 7 
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ing been so held by the courts of that state and being so 
recognized by the Bureau of Internal Revenue of the 
United States. 

(j) On, to-wit, the 15th day of June, 1948, petitioners 
were required to pay inheritance taxes to the Treasurer 
of Lawrence County, Indiana, for the State of Indiana 
in the amount of $1,776.05, plus interest in the amount 
of $301.92, which said taxes are based upon the fact that 
the deceased was domiciled in that state. In the assess¬ 
ment made by respondent no credit was given for the 
inheritance tax paid to the State of Indiana. 

(k) The personal property upon which the within 
tax was assessed did not acquire a business situs in the 

District of Columbia. 

26g (1) Petitioners have paid the taxes above set 

forth under protest. 

(m) The aforesaid taxes were paid by petitioners 
with funds of the estate, no order of distribution having 
as yet been entered. Petitioners qualified in the ancillary 
proceedings referred to in paragraph 1. above, under a 
special bond or undertaking as provided in Section 20-203 
of the Code of Laws for the District of Columbia as a 
result of which they became personally answerable for 
all just debts, claims, and damages that may be recover¬ 
able against them as Executors, and all legacies be- 
aueathed by the Last Will and Testament of John H. 
Edwards, deceased. 

(n) A legal burden or obligation was imposed upon 
petitioners as a result of the aforesaid assessments in 
that Section 47-1604 of the Code of Laws for the District 
of Columbia requires the payment by the personal rep¬ 
resentative of such taxes within eighteen (18) months 
from the death of decedent and before distribution of 
the estate, in default of which the personal representative 
is liable on his bond as provided in Section 47-1616 of 
said Code; that petitioners, being the personal repre¬ 
sentatives as aforesaid and having posted bond in the 




penal sum of $20,000.00, were thereby and othe:rwise 
aggrieved by the aforesaid assessments. 

(o) No statement of taxes due (notice of assessment) 
has ever been mailed to the beneficiaries on whose 
shares the taxes in question were assessed, viz., Carrie 
M. Stein, Otta M. Ross, M. E. Church, Indiana, and 
the Trustees of Indiana University, Bloomington, Indiana. 

(p) Petitioners allege that the above named decedent 
died on, to-wit, the 20th day of August, 1945, and that 
they were not advised of the imposition of the taxes in 
question until they received the statements of taxes due 
from respondent dated June 14, 1948, a period of 

more than thirty-three months; that by reason 
26h thereof they were unable to collect from each benefi¬ 
ciary entitled to a distributive share or legacy the 
tax imposed upon such distributive share or legacy, within 
the period of fifteen months after the date of the death 
of the decedent, as contemplated by Section 47-1605 of 
the District of Columbia Code, and have not as yet col¬ 
lected such taxes from such beneficiaries by way of re¬ 
duction of their shares or legacies or otherwise, and will 
be unable to do so until an order of distribution is en¬ 
tered by the Circuit Court for the County of Lawrence, 
Indiana. 

(q) Petitioners further allege that having received 
statements of taxes due they were required either to 
pay said taxes or by refusing to pay the same, to risk, 
in addition to being liable under their personal bond as 
aforesaid, the imposition of criminal penalties against 
them as provided in Section 47-1622 of the District of 
Columbia Code and that, therefore, being so aggrieved 
by said assessments, paid said taxes under protest as 
hereinbefore alleged. 

WHEREFORE, the petitioners pray that this Board 
may hear the proceeding, and cancel the assessments here¬ 
inabove referred to and order a refund thereof, in¬ 
cluding such interest thereon as may be allowed by law. 
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And for such other and further relief as the nature 
of the case may require and to the Board may seem 
just and proper. 

PAUL & YEATMAN 

By/s/ Rudolph H. Yeatman, Jr. 

732 Munsey Building 
Washington, D. C. 

Attorneys for Petitioners 
• • • • 

26j Exhibit “A” 

Government of the District of Columbia 
Office of the Assessor 
Inheritance and Estate Tax Division 
Room 7, District Building 
Washington, 4, D. C. 

March 31, 1948 

Mr. R. H. Yeatman, Jr. 

Munsey Building 
Washington, D. C. 

In re: Estate of John H. Edwards 

Dear Sir: 

It is the understanding of this office that you repre¬ 
sent the University of Indiana, a beneficiary of a sub¬ 
stantial part of the above captioned estate, hence this 
letter to you. 

Much correspondence with the representatives of this 
estate has taken place since February of 1946 concern¬ 
ing th^ domicile of the above decedent, it being the con¬ 
tention of the District of Columbia that said decedent 
was domiciled in the District at the time of his death 
and that all the assets of his estate are subject to tax 
here. The personal representatives of this estate have 
repeatedly been advised of our position in this matter 
and requested to file a proper inheritance tax return with 
the District. This return has not been filed and many 
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of our letters remain unanswered. We feel that there 
is no justification for any further delay in this matter 
and, therefore, wish to advise you that it is our intention 
to make an arbitrary assessment from the information 
contained in our files and to proceed with the collection 
thereof in accordance with the existing law. However, 
because the beneficiaries of this estate and not the 
personal representatives will be penalized, we shall post¬ 
pone this action until April 30th, 1948, in order that 
you might contact your clients with the view of having 
the proper return filed without further delay. 

Very truly yours, 

/s/ C. P. Miller, Jr. 

C. P. MILLER, JR., 

Assistant Administrator 
Inheritance and Estate 
Taxes 

26k Exhibit “C” 

May 13,1948 

The Assessor of the District of Columbia, 

District Building, 

Washington, D. C. 

Dear Sir: 

Please take notice that the attached inheritance tax re¬ 
turn for the Estate of John H. Edwards, Deceased, is 
filed under protest on the grounds (1) that the decedent 
was not domiciled in the District of Columbia at the time 
of his death, and (2) that in any event, the inheritance 
of the IFniversity of Indiana, which is the State of In¬ 
diana, is not subject to tax by the District of Columbia. 

Very truly yours, 

/s/ William H. Weitknecht 
William H. Weitknecht 
/s/ Noble L. Moore 
Noble L. Moore 
Executors of the Estate of 
John H. Edwards, Deceased. 
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261 Exhibit “D” 

OFFICE OF THE ASSESSOR, 

DISTRICT OF COLUMBIA 
Inheritance Tax 
PAID UNDER PROTEST 

Washington, D. C., June 14,1948 
Estate of John H. Edwards 
Tax upon share of Otta M. Ross 

William H. Weitknech & Nobel L. Moore, Executors 
Mitchell, Indiana 

This bill payable on or before February 20, 1947 
Estate No. 23228 
Inheritance Tax $324.15 
Interest to 7-20-48 $27.55 
Total $351.70 

CR: 9009 Inheritance Tax 

Pay to THE COLLECTOR OF TAXES, D. C. 

(When making payment return both copies to Collector) 
Jul 9 - 48 159 H stChk $351.70 
Paid Guy W. Pearson Collector of Taxes D. C. 

26m Exhibit E 

OFFICE OF THE ASSESSOR, 

DISTRICT OF COLUMBIA 
Inheritance Tax 
PAID UNDER PROTEST 

Washington, D. C., June 14,1948 
Estate of John H. Edwards 

Tax upon share of Trustees of M. E. Church, Indiana 
William H. Weitknecht & Noble L. Moore, Executors 
Mitchell, Indiana 

This bill payable on or before February 20,1947 
Estate No. 23228 
Inheritance Tax $50.00 
Interest to 7-20-48 $4.25 
Total $54.25 
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CR: 9009 Inheritance Tax 

Pay to THE COLLECTOR OF TAXES, D. C. 

(When making payment return both copies to Collector) 
Jul 9 - 48 158 H st Chk 54.25 
Paid Guy W. Pearson Collector of Taxes D. C. 

! 

26n Exhibit F 

OFFICE OF THE ASSESSOR, 

DISTRICT OF COLUMBIA 
Inheritance Tax 
PAID UNDER PROTEST 

Washington, D. C., June 14, 1948 
Estate of John H. Edwards 
Tax upon share of Carrie M. Stein 
William H. Weitknech & Noble L. Moore, Executors 
Mitchell, Indiana 

This bill payable on or before February 20, 1947 
Estate No. 23228 
Inheritance Tax $339.45 
Interest to 7-20-48 $28.85 
Total $368.30 

CR: 9009 Inheritance Tax 

Pay to THE COLLECTOR OF TAXES, D. C. 

(When making payment return both copies to Collector) 
Jul 9 - 48 157 H Mist Chk 368.30 
Paid Guy W. Pearson Collector of Taxes, D. C. 

I 

26o Exhibit G 

OFFICE OF THE ASSESSOR, 

DISTRICT OF COLUMBIA 
Inheritance Tax 
PAID UNDER PROTEST 

Washington, D. C., June 14,1948 
Estate of John H. Edwards 

Tax upon share of Trustees of Indiana University, 
Bloomington, Ind. 
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William H. Weitknech & Noble L. Moore, Executors 
Mitchell, Indiana 

This bill payable on or before February 20,1947 

Estate No. 23228 

Inheritance Tax $20,415.51 

Interest to 7-20-48 $1,735.51 

Total $22,151.02 

CR: 9009 Inheritance Tax 

(When making payment return both copies to Collector) 
Pay to THE COLLECTOR OF TAXES, D. C. 

Jul 9 - 4S 156 H Lst Chk 22,151.02 

Paid Guy W. Pearson Collector of Taxes, D. C. 


27 Filed Oct 18 1950 

Appeal from assessments of inheritance taxes. 

Findings of Fact and Conclusions of Law 

1. John H. Edwards died in the District of Columbia 
on August 20, 1945, leaving a last will and testament 
made in the City of Mitchell, Lawrence County, Indiana 
on May 12, 1943. The will was admitted to probate by 
the Circuit Court of Lawrence County, Indiana. Peti¬ 
tioners, William H. Weitknecht and Noble L. Moore, are 
executors of the will, appointed as such by that Court, 
and are also ancillary executors thereof, appointed by 
the United States District Court for the District of Co¬ 
lumbia. 

2. Decedent was bom in Mitchell, Indiana in 1869. He 
graduated from Indiana University and thereafter en¬ 
tered into the practice of law with his father in Mitchell, 
Indiana. He was a representative in the Indiana Legis¬ 
lature in about the years 1903 to 1907, and during the 
period from 1916 to 1920 he was counsel for the Governor 
of that State. In 1921 he "was appointed Solicitor of the 
Post Office Department, and on May 30 of that year he 



came to Washington to enter upon his duties as such, j He 
retained that position until he became Solicitor of | the 
Department of the Interior in 1923, and he retained the 
latter position until 1925, when he was appointed Assist¬ 
ant Secretary of the Interior. That appointment con¬ 
tinued in force until May 1,1933. 

3. When he first came to Washington he reside4 at 
a hotel therein. In 1930 he moved into an apart- 

28 ment in the La Salle apartment house, 1028 (fon- 
necticut Avenue, in Washington, consisting of a 
small kitchen, a living room and a bedroom, and he re¬ 
mained there until the time of his death. He never lear¬ 
ned. 

4. Prior to coming to Washington, decedent had l}een 
attorney for the Mitchell plant of a cement company, 
and for a number of years immediately prior to his 
death he went to Mitchell, Indiana in April or May of 
each year, for the purpose of assisting that company \Hth 
regard to its local taxes. This business would occjupy 
him about four days, and he would remain for a vfeek 
or ten days. He received fees of $600 each year for 
these services, plus his traveling expenses, meals 4nd 
lodging for a week or ten days. That part of his ^tay 
which was not occupied in this tax matter, was sjfent 
visiting friends and relatives, going on trips to nearby 
points with a friend and visiting friends there, and 4lso 
visiting the Indiana University at Bloomington, Indiana. 

5. At, and for several years prior to the date of his 
death he was not engaged in any business activity or 
trading in stocks or bonds, or in any professional activ¬ 
ity. and, with the exception of the services rendered to 
the cement company as set forth in Finding No. 4, his 
sole income, in addition to the fees he received ffom 
the cement company, consisted of dividends and interest. 
His net income for the years 1939 to 1944, inclusive, was 
$6,816, $6,787, $7,117, $5,269, $4,384 and $4,006. resjec- 
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tively, in addition to income from United States Govern¬ 
ment bonds of the maturity value of $80,000 to $90,000. 

6. The Indiana primaries were held on the first Tues¬ 
day after the first Monday in May of each year. While 
he was in the service of the Federal Government, he 
voted at every Congressional and National election either 
in person or by absentee voter’s ballot. 

7. Immediately before coming to Washington in 1921, 
decedent had lived in a home in Mitchell w'hich he owned, 
and which had been the residence of his father. Between 
1921 and in the middle 1930’s, it was taken care of by an 

aunt, and he occupied it when he came to Mitchell. 
29 In the middle 1930’s he caused it to be demolished, 

and disposed of the personal property therein. 
The house was more than fifty years old and in a bad 
state of repair, and he complained about the taxes levied 
on it. He spoke of erecting a new residence, possibly 
on a different site, but never took any steps to that 
end. He may have at one time intended to erect another 
dwelling on the site of the old one, but he abandoned 
this intention at least as early as 1941; by a will dated 
May 7, 1941, subsequently revoked, he devised the land 
to the City of Mitchell to be used for a municipal park, 
municipal playground or other municipal purpose by that 
city; and his last will, of May 12, 1943, contained a simi¬ 
lar devise. No assessment was made by the City of 
Mitchell against tangible personal property of the de¬ 
cedent because there was such a small amount of it that 
the township officials did not consider it worth assessing. 
The total value of the household goods and personal 
effects owned by decedent at the time of his death was 
about $265. 

8. At the time of decedent’s death he was the owner 
of stocks and bonds worth approximately $178,000. and 
of money on deposit amounting to approximately $67,000. 
At or shortly before his death his bonds of the par 
value of $7,000. and all of his stock certificates were in 
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the custody of a New York bank and trust company. The 
remainder of the bonds were in his safe-deposit bpx in 
the District. The bonds were all United States sayings 
bonds, with the exception of United States Treasury 
bonds of the value of $28,000, and railroad bonds of the 
value of $6,050. At the date of death, $54,000 of the 
money on deposit was in a custodian account with a 
New York bank and trust company, and about $13,000 
was on deposit in a District of Columbia building associa¬ 
tion and a District of Columbia trust company. He had 
no money on deposit in Indiana and none of the ^tock 
certificates or bonds were in that State at the time of 
his death, and it does not appear when, if ever, they 
were there. He was not the owner of stocks or bonc|s of 
any Indiana corporation. 

30 9. None of the decedent’s property was at any 

time employed by decedent in any business in the 
District. 

10. During the period from 1921 until his death, de¬ 
cedent filed his Federal income-tax returns with, and paid 
his Federal income taxes to, the Collector of Internal 
Revenue in Indianapolis. On his returns for 1930 and 
subsequent years, he gave as his address his Washington 
apartment and his permanent address as Mitchell, Indi¬ 
ana. 

11. Decedent paid Indiana intangible personal-property 
stamp taxes at 14 per cent for 1936,1937 and 1938, amount¬ 
ing to $342.50, $352.90 and $257.82, respectively, on stocks 
and corporate bonds valued at $137,000, $141,160 and $103,- 
128, respectively. He did not pay the Indiana intangible- 
property tax after 1938. The laws of Indiana imposed 
these taxes on residents of the State during the period 


from 1933 to the date of decedent’s death. During the 
same period Indiana imposed a 1 per cent tax on the 
gross income in excess of $1,000 of residents of that Sthte. 
It does not appear that decedent ever filed gross-inc<pme 
tax returns or paid gross-income taxes in Indiana; and 
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it appears affirmatively that he did not pay such tax at 
any time during 1939, 1940, 1941, 1942, 1943 or 1944. 

12. Decedent filed District personal-property tax re¬ 
turns for the fiscal years 1938, 1939, 1940, 1943 and 1944. 
The return for the fiscal year 1938 listed as decedent’s 
intangible personal property only savings deposits in ex¬ 
cess of $500 and money in bank subject to check, $10,514.51, 
and bonds of the Anacostia & Potomac River Railroad of 
the value of $2,140. His return for the fiscal year 1939 
listed as intangible personal property only savings de¬ 
posits in excess of $500 and money in bank subject to 
check, $33,4SS.32. 

Decedent’s personal-property tax returns filed in the 
District for the fiscal years 1938, 1939 and 1940, con¬ 
tained the notation “Permanent address, Mitchell, Indi¬ 
ana.” His personal-property tax returns for the fiscal 
years 1943 and 1944 contained no such notations. 

31 He filed District of Columbia income-tax returns 
for the years 1939 to 1944 inclusive. They contained 
no notation indicating that he was domiciled in Indiana or 
elsewhere than in the District. During each of those years 
the excess of his gross income over his net income was 
always less than $250. 

13. In 1943 he said he intended to give away his cem¬ 
etery lots in Mitchell. 

14. His only other real estate was that on which his 
house had formerlv stood, which he said he would not 
sell, and a one-third interest in vacant land in Mitchell, 
the entire cost of which had been $1200. At the time of 
his death he had sold, or was under contract to sell, his 
interest in the last-named land. 

15. He continued to own some law books in his former 
office in Mitchell. This office was occupied by another 
lawyer. Decedent used this office when he was in Mitchell, 
as set forth in Finding No. 4. The law books in Mitchell 
were out of date, no addition having been made thereto 
since 1920 or 1921. 
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16. In 1941 and 1943 decedent stated in writing that 
he was a citizen of Mitchell temporarily in the District of 
Columbia. His 1941 and 1943 wills indicated that ije ex¬ 
pected to be buried in Mitchell. 

17. Decedent had little social activity in the District, 
and belonged to no organization of any kind, either in the 
District or in Indiana. 

18. Decedent executed wills in 1925, 1934, 1938, 1941 
and 1943, the last-named being his last will. In each of 
these documents he described himself as “of the Ciiy of 
Mitchell, of Lawrence County, of the State of Indiana.” 
The wills made in 1934 and subsequently thereto, con¬ 
tained among others, a bequest to a church in Mitchell, 
and bequeathed and devised the residuum of his estate 
to Indiana University at Bloomington, Indiana, ori the 
Trustees of the University, for educational purposes. Un¬ 
der the law of Indiana in force during this period, such be¬ 
quests were exempt from Indiana inheritance taxes. 

32 19. Decedent frequently referred to Indianp as 

his home and spoke of returning to Indiana. No 
reason appears why he could not have gone to Indiana 
and resume his home in that State at any time after the 
termination in 1933 of his holding office under the Fed¬ 
eral Government. 

In a written statement made on or after May 7, 1941, 
decedent stated that he desired to have his estate ad¬ 
ministered in Mitchell, Indiana and not elsewhere, and 
he made a similar written statement on May 19, 1943; 
but he intended to remain in his apartment at the La Salle 
apartment house until he died, and in a document pre¬ 
pared by him on May 4, 1944 for the assistance of 'his 
executors in the execution of his last will and testament 
he said, among other things: 

“It may be desirable to continue the rental of my apart¬ 
ment until all records are removed, and furniture if any 
I own at my death, disposed of. I pay in advance on the 
first day of each month $76.00 and I suggest that you [his 
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executors] pay in advance a month’s rent by sending a 
check to LaSalle Apartments, Inc. 1028 Connecticut Ave¬ 
nue, Washington, D. C.” 

20. Decedent did not at all times since coming to the 
District in 1921, and he did not at all or any. time since 
1933, have a fixed and definite intention to return to In¬ 
diana and resume his former home there, and at the time 
of his death he was a resident of the District of Colum¬ 
bia. 

21. On June 7, 1948 petitioners, as executors of the 
will of the decedent, at the insistence of the Assessor of 
the District of Columbia, filed an inheritance-tax return 
with the Assessor. 

22. On June 14, 1948 the Assessor made assessments 
against legatees under the will as follows: 


Tax upon share of Otta M. Ross $324.15 

Interest 27.55 

Total $351.70 

Tax upon share of Trustees of M. E. Church, 

Ind. 50.00 

Interest 4.25 

Total $54.25 

Tax upon share of Carrie M. Stein $339.45 

Interest 28.85 

Total $368.30 

Tax upon share of Trustees of Indiana Uni¬ 
versity, Bloomington, Indiana $20,415.51 

Interest 1,735.51 

Total $22,151.02 

33 Bills for these taxes were sent by mail to the Wash¬ 


ington attorneys representing the petitioners. On 
July 9, 1948 petitioners paid the taxes under protest in 


21A 


writing, and on September 9, 1948 appealed therefrom 
to this Board. Petitioners, on June 21, 1948 had paid an 
inheritance or transfer tax to Indiana, amounting to 
$1,776.05 plus $301.92, interest for two years and ten 
months. 

23. On May 9, 1949 they filed an amended petition, 
upon the ground that decedent was, at the date of his 
death, a legal resident, domiciled in the City of Mitcliell, 
Lawrence County, State of Indiana, and only temporarily 
residing in the District of Columbia, and that the prop¬ 
erty upon which the taxes were assessed had not acquired 
a business situs within the District; that the Assessor 
had erred in assessing a tax on intangible personal prop¬ 
erty located in the City of New York and passing udder 
the will of a decedent not domiciled in the District of 
Columbia at the time of his death; and that the Assessor 
had erred in assessing a tax on the share of the Trustees 
of Indiana University, as neither the Assessor nor the 
District has legal authority to tax the State of Indiana or 
any of the subdivisions thereof. In their brief, petitioners 
stated that they abandoned all issues except that of dom¬ 
icile. 

24. Prior to the hearing on the petition respondent 
moved to dismiss the appeal, on the ground that the Board 
lacked jurisdiction because the petitioners are not per¬ 
sons aggrieved by the assessments appealed from. The 
motion was overruled. A like motion was made at jthe 
beginning of the hearing and was likewise overruled. 

Conclusions of Lam 

1. Decedent having been domiciled in the District at 
the time of his death, the property of decedent upon the 
transfer of which the taxes appealed from were levied, 
had at the time of decedent’s death a taxable situs in the 
District of Columbia. 
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2. The taxes appealed from were correctly assessed 
and the assessments should be affirmed. 

Decision will be entered for respondent. 

/s/ Lawrence Koenigsberger 
Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

• • • • 


34 Filed Oct 18 1950 

Memorandum 

It appears from the evidence that decedent desired to 
have his estate administered in Lawrence County, Indi¬ 
ana, and that he referred to Indiana as his “home” and 
“permanent residence,” and that he expected to be bur¬ 
ied in his family lot in a cemetery in Mitchell, Indiana, 
but the evidence falls far short of establishing the indis¬ 
pensable element for retention of his former domicile, 
prescribed by the Supreme Court in District of Columbia 
v. Murphy, 314 U. S. 441, 456, as follows: 

“In order to retain his former domicile, one who comes 
to the District to enter Government service must always 
have a fixed and definite intent to return and take up 
his home there when separated from the service. A 
mere sentimental attachment will not hold the old domi¬ 
cile.” 

Decedent’s continued presence in his own establishment 
in the District for more than twelve years after the dis¬ 
continuance of his service for the Federal Government, 
under the circumstances of this case, indicates quite clear¬ 
ly the opposite of a fixed and definite intent to return 
and take up his former home in Indiana. There was not 
present the economic compulsion to remain in the Dis¬ 
trict which was present in Beedy v. District of Columbia, 
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75 U. S. App. D. C. 289, 126 F. 2nd 647; Pace v. District 
of Columbia, 77 U. S. App. D. C. 332, 135 F. 2nd 249; 
Collier v. District of Columbia, 82 U. S. App. D. C. 145, 
161 F. 2nd 649; Beckham v. District of Columbia, 82 TjJ. S. 
App. D. C. 296, 163 F. 2nd 701, nor was there any element 
during that twelve-year period tending to restrain or pre¬ 
vent his return to Indiana. His income was wholly 
35 independent of his physical presence in the Dis- 
trict and his situation was such that he could live 
wherever he chose. More than ten years before his d^ath 
he demolished the dwelling in Indiana in which he had 
lived prior to coming to the District, and disposed of| all 
of his personal property in that state, with the possible 
exception of office furniture and law books of trifling 
value. 

His only ties with his former friends in Indiana Vere 
those which coincided with his brief visits to Indianaj on 
behalf of his only client, when his traveling expense^ to 
and from that place and the expenses of his stay therein 
were paid by the client. Although he at one time spoke 
of erecting a new dwelling on the site of the old one, but 
he never took any steps to accomplish that purpose, and 
the fact that he executed wills in 1941 and 1943 deviling 
the site to the City of Mitchell for use as a park, play¬ 
ground or other municipal purpose, indicates quite clearly 
that he then had no intention of building any house there¬ 
on; and he had not acquired or attempted to acquire 
another site. On the contrary, his written instructions 
to his executors by which he stated that it might be [de¬ 
sirable to continue the rental of his Washington apart¬ 
ment until the records and furniture therein at the ti|me 
of his death were disposed of, shows that he expected to 
continue to live in that apartment until the time of his 
death. 

As to the management of his tax affairs, it is difficult 
to say that his tax pattern was designed solely for j;he 
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minimization of taxes, but that was certainly what could 
reasonably have been expected or hoped to be its effect. 
During the years 1936, 1937 and 1938, the rate of taxa¬ 
tion imposed on residents of the District of Columbia in 
respect of their intangible personal property, was at the 
rate of one-half of one per cent (Act of June 29, 1922, 
42 Stat. 669; D. C. Code 1929, sec. 754), but this tax was 
not imposed upon residents of other jurisdictions, if evi¬ 
dence was submitted to the Assessor that such 
36 property was taxed to the owner thereof in such 
other jurisdiction (Act of February 18, 1929, 45 
Stat. 1227; D. C. Code 1929, sec. 756). In those years 
the rate in Indiana was one-fourth of one per cent, and 
in those years he paid the taxes there, and not in the 
District, on all of his stocks and bonds with an insignifi¬ 
cant exception. Beginning July 1, 1939 the intangible- 
property tax in the District of Columbia was abolished 
(Act of July 26, 1939, Tit. IV, sec 1, 53 Stat. 1107). Be¬ 
ginning in 1939 decedent discontinued paying the Indiana 
intangible-property tax, and from then until the time of 
his death paid the District of Columbia income tax, which 
was very much less than Indiana intangible-property tax 
would have been. His method of paying the Indiana 
intangible-property tax on property which could have 
stamps affixed, was by means of stamps, as authorized by 
Indiana Stats. Title 64-908 et seq., under which no record 
was kept by the State officials as to who purchased them, 
and, although Indiana imposed a tax upon the gross earn¬ 
ings of all residents and domiciliaries of that State, it 
does not appear that he ever paid such taxes to that State. 
The rates of gross-income tax of Indiana and of net- 
income tax of the District of Columbia were substantially 
the same, and decedent’s net income was always within 
$250 of his gross income. 

There would have been a very substantial tax advan¬ 
tage in his being considered a resident of Indiana at the 
time of his death. The major portion of his bequests was 
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for purposes which would have entitled them to exemp¬ 
tion under the law of Indiana, (Indiana Statutes, Tit. 
6-2403), but not under the law of the District. In fact 
the total inheritance taxes under the Indiana law were 
$1,776.05, whereas the taxes imposed by the District inher¬ 
itance tax law amounted to $21,129.11. 

A mere desire to be considered a domiciliary of a par¬ 
ticular place is not sufficient, Arbaugh v. District of Co¬ 
lumbia, 86 U. S. App. D. C. 97, 176 F. 2nd 28; L But- 
37 ler v. District of Columbia, 181 F. 2nd 790. When 
one intends the facts to which the law attaches 
consequences, he must abide the consequences whether in¬ 
tended or not, Texas v. Florida, 306 U. S. 398, 425. 

There was evidence tending to show’ that decedent voted 
in Indiana while he held Federal office in the District, 
and, while petitioners attempted to show’ that he vpted 
after that time, the evidence was not persuasive on this 
point. The time required for his presence in Indianja in 
connection with his client’s tax liability to that ^tate 
coincided with the time for the primary elections tfiere. 
Even if the evidence had shown that he voted in Indiana 
after 1933, it w’ould not affect the decision on this appeal 
in view of the other circumstances, for as was saip in 
Murphy v. District of Columbia, 314 U. S. 441, 456, whether 
one votes where he claims domicile is highly relevant, but 
by no means controlling, and may indicate only laxity 
of state officials. In this case it would not be sufficienjt to 
overcome the Board’s finding of District of Columbia 
domicile. 

As the decedent w’as domiciled in the District of Co¬ 
lumbia at the time of his death, it follows that his intan¬ 
gible personal property had a taxable situs in the Dis¬ 
trict of Columbia w’ithin the meaning of D. C. Code 1940, 
section 47-1601. His household goods and personal effects 
were physically in the District and likewise had a taxajble 
situs therein. j 
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It follows that the taxes appealed from were correctly 
assessed and that the assessments should be affirmed. 

/s/ Lawrence Koenigsberger 
Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 


38 


Filed Oct 18 1950 


Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof and of the 
evidence adduced at the hearing on said petition, it is, 
bv the Board, this 18th day of October, 1950, 
ADJUDGED and DETERMINED, That the assess¬ 
ments of inheritance taxes herein appealed from, be, and 
they are hereby, affirmed. 

/s/ Lawrence Koenigsberger 
Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

• • • * 


39 Filed Nov 16 1950 

Petition of Taxpayers for Review by the United States 
Court of Appeals for the District of Columbia of a 
Decision of the Board of Tax Appeals for the District 
of Columbia 

Taxpayers, the petitioners in this cause, by A. Harding 
Paul and Rudolph H. Yeatman, Jr., their counsel, hereby 
file their petition for a review by the United States Court 
of Appeals for the District of Columbia of the decision 
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of the Board of Tax Appeals for the District of Colum¬ 
bia rendered October 18, 1950, determining inheritance 
taxes and interest thereon assessed upon the distributive 
shares of the beneficiaries of their decedent’s estate were 
lawfully assessed by the Assessor of the District of Co¬ 
lumbia and collected from petitioners by the Collector of 
Taxes of the District of Columbia in the total amount of 
$22,925.27. Said assessments were as follows: 

Tax upon share of Otta M. Ross $3^4.15 

Interest 27.55 


Total 

Tax upon share of Trustees of M. E. 

Church, Indiana 
Interest 


Total 

Tax upon share of Carrie M. Stein 
Interest 


Total 

Tax upon share of Trustees of Indiana 
University, Bloomington, Indiana 
Interest 


Total 


$3^1.70 

$ 3 

.0.00 


4.25 

$ 5 

|4.25 

$33 

9.45 


$3618.30 

$20,41^5.51 

1,73)5.51 


$22,151.02 


40 I 

Petitioners are citizens of the United States, resi¬ 
dents of the City of Mitchell, Indiana, and are the Exe¬ 
cutors under the will of John H. Edwards, deceased, duly 
appointed and qualified in original proceedings in the 
Circuit Court for the County of Lawrence, State of In¬ 
diana, and are also the Ancillary Executors, by the said 
will appointed, having qualified in ancillary proceedings 
had in the United States District Court for the District 
of Columbia. 
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II 

Nature of the Controversy 

(a) The controversy involves the question of the dom¬ 
icile of the decedent, John H. Edwards, at the time of 
his decease in the District of Columbia on August 20, 
1945, and the validity of the assessments and collection 
by the assessing and collecting authorities of the District 
of Columbia of inheritance taxes upon the shares of the 
beneficiaries under the will of said decedent. 

(b) Decedent was born in Mitchell, Indiana, in 1869, 
graduated from Indiana University and thereafter entered 
into the practice of law in Mitchell, Indiana, where he 
continued to live and practice his profession until 1921 
when he was appointed Solicitor of the United States 
Post Office Department. On May 30, 1921, he came to 
the District of Columbia to enter upon his duties as such 
and retained that position until he became Solicitor of 
the Department of the Interior in 1923. He retained this 
latter position until 1925 when he was appointed Assist¬ 
ant Secretary of the Interior, which position he retained 
until May 1, 1933, at which time he retired from govern¬ 
ment service. From his arrival in Washington in 1921 
until 1930 decedent resided in a hotel and in 1930 moved 
into an apartment in the LaSalle apartment house, 1028 
Connecticut Avenue, in Washington, where he remained 
until his death. During all of said time decedent made 

annual trips to Mitchell, Indiana, where he visited 
41 his friends and relatives, voted at Congressional 
and National elections, retained his name upon and 
the use of a law office in Mitchell, filed all of his federal 
income tax returns with the Collector at Indianapolis, 
Indiana, and repeatedly, during his stay in Washington, 
expressed his intention of returning to Mitchell, Indiana, 
to live. Decedent never married. On his federal tax re¬ 
turns for 1930 and subsequent years he gave as his ad¬ 
dress his Washington apartment and as his permanent 
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address, Mitchell, Indiana. Similar notations wer^ made 
upon several tax returns which he filed with the district 
of Columbia. Decedent did not own any real estate in 
the District of Columbia. 

(c) The taxes in controversy were assessed hpon a 
return filed by petitioners under protest, after receipt by 
their counsel of a letter from the Assistant Administrator 
of Inheritance and Estate Taxes, threatening an ar 
assessment. Subsequently on June 14, 1948, the 
said taxes and interest were assessed and were phid by 
petitioners under protest in writing on July 9, 1948, both 
of which protests were based upon the contention, hmong 
others, that decedent was not domiciled in the District of 
Columbia at the time of his death. Petitioners appealed 
from said assessments to the Board of Tax Appeals on 
September 9, 1948. 

Ill 

Petitioners being aggrieved by the findings of fa<|t and 
conclusion of law contained in said findings and opinion 
of the Board of Tax Appeals, and by its decision entered 
in pursuance thereto, desire to obtain a review thereof 
by the United States Court of Appeals for the District 
of Columbia. 

/s/ A. Harding Paul 

A. Harding Paul 
/s/ Rudolph H. Yeatman, Jr. 

Rudolph H. Yeatman, Ji\, 
Attorneys for Petitioners, 
730 Munsey Building, 
Washington, D. C. 

• • * * 

49 MR. UPDEGRAFF: * * # 

And in connection with this case, we agaip call 
Your Honor’s attention to the fact that we take) the 
position the executors here are not persons aggrieved; 
and we renew our motion to dismiss on that basisJ 


lj)itrary 

afore- 
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THE BOARD: A similar motion was made here be¬ 
fore; wasn’t it? 

MR. UPDEGRAFF: That is correct. 

THE BOARD: And acted on? 

MR. UPDEGRAFF: That is correct. 

THE BOARD: The Board stands pat. 

How about the averments of the petition that you are 
willing to admit; that is, the amended petition? 

MR. UPDEGRAFF: As to paragraph 1 of the 
amended petition, we w’ill admit all except that part which 
alleges that the petitioners are aggrieved by the assess¬ 
ments set forth below. 

50 We will admit that portion of paragraph 2, 
which sets forth the taxes in controversy. I call 
Your Honor’s attention to the fact that the amount set 
forth in said amended petition is $22,151.02; and the 
amount paid as shown by exhibits attached, Exhibits D, 
E, F, G, and H, is $22,925.25. The difference between 
those two sums is the interest on the taxes. 

I would like to make it clear for the record that I do 
not admit that portion of paragraph 2, which is contained 
on page 2 of the petition, following the figure $22,151.02. 

THE BOARD: Well, do you admit that the taxes 
were assessed upon the returns filed by the petitioners? 

MR. UPDEGRAFF: I admit that. 

THE BOARD: As averred in the first sentence? 

MR. UPDEGRAFF: I admit that; but I don’t admit 
it the way it is set forth. 

THE BOARD: No; but you do admit the fact? 

MR. UPDEGRAFF: I admit the fact the taxes were 
assessed, based upon a return filed by the executors. 

THE BOARD: Omitting the adjective, that averment 
is all right. You don’t admit that it was “arbitrary”? 

MR. UPDEGRAFF: No, indeed. 

THE BOARD: I am surprised at that. 

MR. UPDEGRAFF: I will admit, as to paragraph 3, 
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on June 14, 1948, statements of taxes due, copies 
51 of which are attached to the petition as Exhipits 
D. E. F. and G, were mailed; that— 

THE BOARD: You don’t admit they were mailed to 
Paul and Yeatman? 

MR. UPDEGRAFF: I do not. And that the taxes 
were paid under protest in writing on July 9, 1948. I 
will admit that copy of the check which was tendered in 
payment of the taxes, and which is attached as Exhibit 
K, to the petition, as well as the written protest indicated 
by Exhibit I, are correct. 

THE BOARD: Mr. Yeatman, do you admit that the 
taxes were paid on July 9? There is no averment here 
as to when they were paid. You simply say they were 
paid by a check dated June 23. 

MR. YEATMAN: July 9. 

MR. UPDEGRAFF: I would like to point out in the 
original petition, they alleged they were paid on July 9, 
1948, which is the fact as shown by the stamp. 

THE BOARD: Mr. Yeatman admitted that. In fact, 
he never said anything to the contrary. He said the 
check was dated June 23. 

* * * • 

53 WHliam H. Weitknecht 

was called as a witness by and on behalf of the pe¬ 
titioners, and having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
BY MR. YEATMAN: 

Q State your full name, Mr. Weitknecht. A William 
TT. Weitknecht, W-e-i-t-k-n-e-c-h-t. 

Q Your address? A Mitchell, Indiana. 

Q What is your occupation, Mr. Weitknecht? A I 
have retired. I am operating a farm now; but I am re- 
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tired. My former occupation was the manager of a ce¬ 
ment plant. 

* * # ® 

54 Q When did you first become acquainted with 
Mr. Edwards? A In July of 1902. 

Q Where did that acquaintanceship arise? A Mr. Ed¬ 
wards was the attorney for the Lehigh Portland Cement 
Company; and I came to Mitchell as the chemist for the 
Lehigh Portland Cement Company, Mitchell Plant. 

Q Where is Mitchell located? A In southern In¬ 
diana, at the junction of the B & 0 and the C. I. & L. 
Railways. 

Q WTiat county is Mitchell located in? A Lawrence 
County. 

Q Mr. Weitknecht, tell us the nature of your acquain¬ 
tanceship with Mr. Edwards? A My acquaintance with 
Mr. Edwmrds from 1902 until July, 1904, w^as that of 
pure personal acquaintance, partly connected with our 
respective positions. Just as a citizen of the community. 
But in 1904, I left the service of the Lehigh Portland 
Cement Company, and returned to the service of the 
Atlas Portland Cement Company, at Hannibal, Missouri, 
with which company I had previously been em- 

55 ployed at Northampton, Pennsylvania. 

I continued in their service until February 1, 
1908, when I returned to the service of the Lehigh Port¬ 
land Cement Company at Mitchell, Indiana, in charge of 
the operation of two cement plants, the second one hav¬ 
ing been built in the meantime. 

• • # • 

BY MR. YE ATMAN: 

Q When did you again come in contact with Mr. Ed¬ 
wards? A After my return as operating manager of 
the cement plants. Then our acquaintance became more 
intimate, and in a business way. 

Q You say in a business way. What business did 
Mr. Edwards have? A Mr. Edwards was the attorney 
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for the Lehigh Portland Cement Company in all biases, 
personal aecident cases, and so on, and represented them 
in matters of assessment and paying of taxes. 

Q Did there come a time when your relationship with 
Mr. Edwards changed? A Yes. Subsequent—in 1925, 
it became more personal, because his closest personal 
friend died, that is, Edward P. Moore. I think that; was 
the year. Subsequent to that, Mr. Edwards ind I 

56 were together, not only during those hours, (lays, 
when he would look after our business an4 tax 

matters, but more socially we were together on ittany, 
many trips through southern Indiana during his regular 
visits to Mitchell. 

* * * • 

Q Did he have an office? A In Mitchell, he did have. 
He succeeded his father; or was in practice with his 
father, whom I knew; and subsequently took over dll of 
the business of his father in the same office. 

Q Did you know Mr. Edwards’ father? A I did. 

Q How long did Mr. Edwards maintain the office in 
Mitchell? A Well, up until the time of his death. 

Q Do you know where Mr. Edwards was born? A 
He was born, according to his own statement, in Mitchell, 
Indiana. I was not there when he was born, of course. 

Q Did there come a time when Mr. Edwards left 
Mitchell to come to the District of Columbiaf A 

57 Yes, sir. 

Q Do you recall when that was ? A On Me¬ 
morial Day of 1921, he left Mitchell to go to Washington 
to become Solicitor for the Post Office Department. 

Q Prior to that time, had Mr. Edwards occupied any 
public office in Indiana? A Yes; he was Representative 
in the State Legislature sometime during 1906, ’07, and 
’08, and up to, I think, 1910. Tie was a member of the 
Legislature upon my return from Hannibal, and continued 
—the exact years I cannot tell—to about 1910 or ’ll. 

Q At the time Mr. Edwards left Mitchell to com£ to 





34 A 


the District of Columbia, do you know whether he owned 
any property in Indiana or not? A Mr. Edwards owned 
the home, residence of his father; and had his law office, 
his law library. That is about all I think he owmed at the 
time of his coming to Washington. 

* * * • 

58 BY MR. YE ATMAN: 

Q Mr. Weitknecht, did Mr. Edwards have any 
connection with the cemetery in Mitchell? A Yes. I 
think he was probably author of the bill that made the 
Mitchell Cemetery a city cemetery; or saw that ordi¬ 
nances were passed to have the city take care of it. I 
think that was prior to his coming to Washington. He, 
and one or two others were—well, they purchased the 
land. 

59 MR. UPDEGRAFF: I object. If this witness 
is testifying as to what he thinks, it is inadmissible. 
BY MR. YEATMAN: 

Q Just tell us what you know, Mr. Weitknecht. A 
They acquired land adjoining the cemetery of Mitchell, 
which they turned over at cost to the city of Mitchell, 
to enlarge the Mitchell Cemetery. 

* * * • 

Q You said Mr. Edwards left Mitchell in 1925 and 
came to Washington? A In ’21. 

Q Twenty-one. Do you know what offices, public of¬ 
fices, he held in the District of Columbia, and the periods 
of time during which he was employed? A Under the 
Federal Government? 

Q Under the Federal Government. A In 1921, he 
became Solicitor for the Post Office Department. 

* # • • 

THE BOARD: What positions did he hold in 

60 Washington? 

THE WITNESS: Solicitor of the Post Office 
Department. 
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THE BOARD: What else? 

THE WITNESS: Solicitor of the Department o 
terior. 

THE BOARD: During what period? 

THE WITNESS: And Assistant Secretary of 
Interior. 


f In- 


the 


BY MR. YEATMAN: 

Q Can you state the periods of those various posi¬ 
tions? A He became Solicitor of the Interior Depart¬ 
ment when Dr. Work became Secretary of the Interior. 
Dr. Hubert Work. That was, I think, during the latter 
part of the Harding Administration, or the beginning of 
the Coolidge Administration, under the Harding term. 

THE BOARD: That gives us the date. Harding 
died in 1923. 

THE WITNESS: Yes. 


BY MR. YEATMAN: 

Q How long did he remain in that position? 


A For 


a 


few years, until he was appointed Assistant Secretary 
of the Interior. The exact year, I do not know. 

Q Do you recall when his employment in that 

61 office terminated? A On May 1, 1933. 

Q Following that time, were there any other public 
offices held by Mr. Edwards? A I think not; not that 
I know of. 

* • • # 

Q Following the termination of his employment With 
the Department of the Interior, did Mr. Edwards 

62 come back to Mitchell or did he stay here, if you 
know? A He came to Mitchell every year. 

THE BOARD: That isn’t the question. 

BY MR. YEATMAN: 

Q What I had in mind is this: Did he move back to 
Mitchell, lock, stock and barrel; or did he stay here, re¬ 
side here? A Well, he lived here. 
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Q All right. 

Now, do yon know where he resided here? A In the 
LaSalle Apartments. 

Q Do yon know where he resided during the period 
of time that he was employed in the Federal Government 
service? A At the Burlington Hotel, when he first came 
to Washington. 

Q Did you ever visit Mr. Edwards here after his re¬ 
tirement from Federal Service? A I did. 

Q How frequently would you visit? A Two or three 
times. I think it was three times. 

Q Could you describe for us briefly the nature of his 
quarters in the LaSalle Apartments? 

THE BOARD: Do you mean whether a two- or three- 
room apartment? Do you want a description of the furn¬ 
iture; or what? 

63 THE WITNESS. I should say— 

THE BOARD: Wait a minute. 

MR. YFAT MA N: I want the size of the apartment. 

THE BOARD: How many rooms? 

THE WITNESS: About three rooms. 

THE BOARD: Housekeeping rooms, kitchen? 

THE WITNESS: I would say a small kitchen, a liv¬ 
ing room, and a bedroom. 

THE BOARD: Not hotel rooms, in the ordinary 
sense? 

THE WITNESS: No, an apartment. 

BY MR. YEATMAN: 

Q Do you know what rent he paid for that apartment? 

# * • * 

THE BOARD: Answer “ves” or “no.” 

THE WITNESS: Seventy-five—Yes. 

64 BY MR. YEATMAN: 

Q Will you tell us what rent was paid? A 
Seventy-five dollars a month. 

THE BOARD: Now, wait a minute. What is the 
source of your information? 
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THE WITNESS: The money which the exechtors 
paid subsequent to his death, rental. 

THE BOARD: That is the rental that he was paying 
at the time of his death, then? 

THE WITNESS: Yes. 

THE BOARD: And you are one of the executoils? 

THE WITNESS: I am one of the executors. 

* • * • 

65 BY MR. YEATMAN: 

Q Do you know the value of the furnishings, Mr. 
Weitknecht? A It is a matter of record. I do nolj re¬ 
call the exact amount. But it is a matter of record. It 
was a very small amount. 

Q Could you give us some idea what you mean by 
“very small”? A If I remember correctly, it was sold 
for less than $200, maybe $150. It became the knowledge 
of the executors to the fact that it was sold. 

Q Do you know what Mr. Edwards paid for the fnmi- 
ture? Just “yes” or “no.” 

A I do not, except as indicated by the record. 

Q Now, Mr. Weitknecht, after Mr. Edwards’ retire¬ 
ment—that is the period that we are concerned with now 
—do you know whether he returned to Mitchell up until 
the time of his death; and if so, how frequently he re¬ 
turned to Mitchell? A I do. 

Q Will you tell us what your experience was in tjhat 
connection? A Every year, during the last few dayi in 
April and during the first week or ten days in May, 

66 he would come to Mitchell. Shall I say the pur¬ 
pose? 

Q If you know, state the purpose of his trips? A To 
look after the matter of annual assessments and payment 
of taxes of the Lehigh Portland Cement Company, of 
which I was the local manager. 

MR. UPDEGRAFF: Just a minute. Will you repeat 
that answer? 
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(Whereupon, the last answer of the witness was read 
by the reporter.) 

BY MR. YE ATMAN: 

Q On those trips, how long would he stay in Mitchell? 
A Ten days to two weeks. 

Q How much of that time, if you know, was consumed 
by taking care of the tax matters for the cement com¬ 
pany? A On an average, about four days. 

Q Do you know how he spent the remainder of his 
time w'hile in Mitchell? A Visiting his friends and rela¬ 
tives; and going on trips with me to adjoining counties, 
and the surrounding towns of southern Indiana. 

Q What would you do on those trips? A Renew the 
acquaintance of friends and attorneys in the various 
county seats. 

Q On any of these occasions, do you know whether 
he visited the University? 

# • • • 

67 A I do. 

Q Will you tell us how frequently he would do 
that? A On every trip that he made to Mitchell subsequent 
to 1925, we would drive to Bloomington; drive around the 
campus of the University; frequently eat there, after the 
Union Building was constructed; or sit in the car and 
view the campus and what activities went on. 

Q Do you know whether he visited with any of the 
faculty of the University? A He did not. 

Q Did not. Do you know, Mr. Weitknecht, -whether 
he attended to any other matters, professional matters 
while in Mitchell on these visits you speak of? A Yes. 

Q Would you describe for us the manner in which he 
handled that end of his business? A Former clients, 
especially elderly people, would come in to see him on 
those annual visits, while he was looking after the tax 
matters of the Lehigh Portland Cement Company. 

68 He would also come to Mitchell on election days, 
regular Congressional elections and national elec- 
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tions. He would spend but a few days there in ttose 
periods. That continued, with a special reference to the 
national elections, throughout his life, except possibly in 
1944, and on one or two occasions, when he voted an 
absent voter’s ballot in national elections. 

Q Did there come a time, Mr. Weitknecht, when on 
one of Mr. Edwards’ trips, you took him out to the ceme¬ 
tery, and showed him something that had been done out 
there? A Yes, sir. 

Q Would you tell us what happened then? A Cer¬ 
tain improvements had been made in the driveways, long 
subsequent to the acquiring of that additional tract by 
the city. He was much disappointed at the way some 
driveways were laid out. 

MR. UPDEGRAFF: I object to this testimony, if the 
Board please. I don’t know how to state my objection 
any more than to say that it is quite obvious that this 
witness is testifying not as to facts, but as to conclusions 
that he has drawn. His testimony just now as to Mr. 
Edwards’ condition certainly is a conclusion; and I sug¬ 
gest if this witness is going to attest about what are 
supposed facts, he should confine himself to the facts and 
not testify as to conclusions. 

THE BOARD: Read me the answer, up to "he 
69 time Mr. Updegraff interrupted. 

(Whereupon, the indicated answer was read by 
the reporter.) 

THE WITNESS: And stated— 

MR. YEATMAN: That is no conclusion. He is stat¬ 
ing personal experience. 

THE BOARD: Let’s not waste time on it. The wit¬ 
ness is about to say what Mr. Edwards said. 

BY MR. YEATMAN: 

Q Continue. A “If I had been at home, this would 
not have happened.” 

Q Do you know whether Mr. Edwards owned any 
lots in that cemetery? A I do. 



40 A 


Q Did he own any lots there? A He owned two 
lots. 

Q Did he own those lots at the time of his death? 
A He did. 

Q Did they constitute the family burial lot? A They 
did not. 

Q They were in addition to it? A They were in 
addition. 

Q Where was Mr. Edwards buried? A On the fam¬ 
ily lot in the Mitchell Cemetery. 

70 Q Did there come a time wdien Mr. Edwards 
caused the old family residence to be demolished? 

A Yes, sir. 

Q When was that? A To the best of my recollec¬ 
tion, it was about the middle 30’s. 

Q Did Mr. Edwards tell you why he caused it to be 
demolished? A Yes. 

Q If so, tell us why? A The building needed a new 
roof. It needed painting. He did not want to occupy it 
again, as a residence; since he had frequently stated the 
type of house he was going to build when he came back 
to Mitchell. 

Q Now, prior to the demolition of the house, what did 
Mr. Edwards do with it? A The question again, please? 

Q Prior to the demolition of the old residence, was 
the house kept open, or was it closed? A It was taken 
care of by an aunt of His; and opened when he would 
come on his regular visits to Mitchell. He would occupy 
it. 

Q Now t — 

THE BOARD: Wait a minute. You haven’t an¬ 
swered the question. The question was, was the 

71 house kept opened or closed when he was not 
there? 

THE WITNESS: Closed when he was not there, not 
occupied. 
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BY ME. YE ATMAN: | 

Q And when he would come there? 

THE BOARD: Well, he has answered that. 

MR. YEATMAN: All right. 

BY MR. YEATMAN: 

Q Now, you mentioned that he said something .about 
the type of house he would construct. Would yoii give 
us his conversation in that connection, to the best of your 
ability? 

• • • • 

72 THE WITNESS: He stated that he had seen 
in his visits to the national parks, residences! with 

exposed wood beam ceilings, and interior wood finish, 
which was the type of a house he wanted to build, to 
occupy himself. He repeated that on several occasions. 
* BY MR. YEATMAN: 

Q Mr. Weitknecht, after the house was demolished, 
where did Mr. Edwards stay when he was making his 
trips to Mitchell? A With his aunt in the residence 
adjoining the demolished house, where the furqiture 
which he had intended to keep was stored. 

Q Did there come a time when the aunt jlied? 

73 A Yes. 

Q When was that? A I cannot recall. I \^ould 
say the late 30’s, or early 40’s. 

Q Subsequent to the death of his aunt, on his trips 
to Mitchell, where would he stay? A He would st4y at 
the residence of Noble Moore. 

Q Is Mr. Noble Moore the same gentleman wljo is 
shown in the record to be co-executor with you of . this 
estate? A Yes. 

Q Do you know how long he had known Mr. Mc^ore? 
A Throughout their lifetime, except that Mr. Edwards 
was about four years older than Mr. Moore. 

Q What accommodations did Mr. Moore have? A| A 
residence taken care of by a housekeeper. 

Q Was he a bachelor? A A widow T er. 


Q How about Mr. Edwards; had he ever married? 
A He had not. 

Q Do you know where Mr. Edwards filed his Federal 
income tax returns; “yes” or “no”? A Yes. 

Q Where was that? A In the Indianapolis office. 

Q Indianapolis, Indiana? A Indianapolis, In- 

74 diana, Revenue Department. 

THE BOARD: When? 

MR. YE ATMAN: I beg your pardon? 

THE BOARD: When? 

THE WITNESS: Practically all the time. He men¬ 
tioned it; and the records show it. 

THE BOARD: How far back? 

THE WITNESS: Well, I w’ould say from the time he 
had to file income tax about up to his death, because— 
if I am not answering too much—the executors had to 
pay a check in final settlement, in addition to his esti¬ 
mate for 1945. 

THE BOARD: You don’t know how long he had been 
doing that. Had he been doing that since 1921, so far 
as you know? 

THE WITNESS: As far as I know, yes, sir. 

THE BOARD: You know nothing about that either 
way; do you? 

THE WITNESS: Beg pardon? 

THE BOARD: You don’t know anything about that 
either way; do you? 

THE WITNESS: From actual knowledge, I would 
not know, sir. 

THE BOARD: As a matter of fact, is this true: that 
you know where he filed those returns for possibly two 
or three years prior to his death? 

THE WITNESS: Yes, put it that way. 

75 THE BOARD: Do you know about earlier than 
that? 

THE WITNESS: No. 
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77 MR. UPDEGRAFF: If Your Honor please, I 
had not intended to do this; but I will, since it is 

getting into a regular matter. 

I object to any evidence in connection with where Mr. 
Edwards filed his Federal income tax returns, oh the 
ground that it is immaterial. Anybody can file a Federal 
tax return in Baltimore, Indiana, California, if he chboses 
to do it. 

THE BOARD: The Court of Appeals laid some stress 
on that in the Butler case; so I am going to overrule 
the objection, on the basis of the Butler case. 

* * * • 

78 BY MR. YEATMAN: 

Q Do you know of your own personal knowledge 
whether Mr. Edwards paid Indiana intangible taxes, sub¬ 
sequent to 1933? A I do not. 

Q Did you and Mr. Edwards ever have a conversation 
in connection with the Indiana intangibles tax? A We 
did. 

Q Tell us what that was. A He expressed surprise 
and disappointment at the amount of tax he had to pay. 

# # * • 

79 Q Did there come a time when you noticed that 
Mr. Edwards’ health began to fail? A Yes. 

Q When was that? A In 1944, I observed it foil- the 
first time. 

THE BOARD: When did he die? 

MR. YEATMAN. In 1945. 

BY MR. YEATMAN: 

Q Did Mr. Edwards visit Mitchell in 1944? A He 
did. 

Q Were you with him? A I was. 

Q What did you do when he came there on that occa¬ 
sion? A In addition to the usual tax matters? 

Q Yes. A The particular thing different from our 
usual visit, was a visit to the new County hospital, com¬ 
pleted the year before. 
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Q Did Mr. Edwards show any unusual interest 

80 in the hospital at that time? A He did. 

Q What did he have to say in connection with 
the hospital? A That he was pleased that the County 
—that there was available such a hospital with such 
facilities, equipment; that it would be an additional in¬ 
ducement to return to Mitchell. 

Q Did Mr. Edwards at any time state to you that 
he would return to Mitchell, and fix a time for his return? 

MR. UPDEGRAFF: I object, on the ground that the 
question calls for an answer which would be a self-serv¬ 
ing declaration. 

THE BOARD: Mr. Updegraff, wasn’t testimony like 
that considered by the Court of Appeals in the Beedy 
case? 

MR. UPDEGRAFF: I wasn’t in the Beatty case, 
Your Honor; and I don’t know. 

MR. YE ATMAN: Yes, Your Honor. 

If Your Honor please— 

THE BOARD: Wait a minute. I have the Beedy 
case. 

MR. UPDEGRAFF: Of course. I would like to point 
out to Your Honor in the Beedy case, Beedy was not 
deceased, and was alive; could testify as to what he did. 
This witness— 

THE BOARD: I am not talking about Beedy’s testi- 
monv. T am talking about Beedv’s statement out 

81 of court, so to speak. There is a big difference 
on the question of admissibility, whether a person 

makes a statement as testimony, or before the proceed¬ 
ings start. 

MR. HENLEY: Might I observe, in this type of case, 
practically all evidence is frequently self-serving in char¬ 
acter. It has to be. 

THE BOARD: This isn’t really evidence. It is an 
ex-judicial statement that he made. Obviously, it is ad¬ 
missible in evidence. The question of its being self- 
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serving would go to its weight. We are talking ijow of 
the question of admissibility of an ex-judicial statement. 

MR. UPDEGRAFF: I add to my objection the ground 
that it is hearsay. I 

THE BOARD: That is all part of the same thjing. 

MR. UPDEGRAFF: It is a little bit different! than 
self-serving. There are two grounds, Your Honqr. I 
would like, before Your Honor rules, to call your Atten¬ 
tion to American Jurisprudence. 

THE BOARD: I wish you would wait a minute,| until 
I have finished my present studies. 

Now, in the Beedv case, the Court of Appeals says : 

“In January, 1935, appellant ended his Congressional 
career; and in the fall of that year, he made a profes¬ 
sional connection with a law firm located in the District 
of Columbia. His purpose, definitely expressed at 

82 the time, was to enjoy for a period of four ot five 

years, the opportunity to share in the larger pro¬ 
fessional fees paid in the District, hoping within that 
period to reestablish his finances, and return to I^aine 
with something for his old age. He stated this puijpose 
in 1936, in a public address, to his friends and neigh¬ 
bors.” I 

Whatever you or I may think about that kind of testi¬ 
mony, the Court of Appeals listened to it, and, to ^ome 
extent, at least, based its decision on that. 

MR. UPDEGRAFF: But, if Your Honor please, 
Beedy was not dead. He was before the Board of Tax 
Appeals. I don’t know whether the Court got that from 
a printed speech he had made, or whether they got it 
from Beedy’s own testimony. 

i 

* • • • 

83 Here is a witness trying to testify as to wh^t a 
deceased person made a speech about, and other 

matters; and there are no papers identified, unsworn 
papers identified as the deceased’s on the subject, htow 
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can it be said that what this witness is testifying now, 
as to recollection about some speech made by the deceased 
—there is nothing to show’, by way of a writing of Mr. 
Edwards, sworn or unsworn, that he made the speech. I 
submit it is entirely hearsay. There is no opportunity 
at all for the Government to meet such type of testimony. 

* * • • 

84 Now, I submit, if Your Honor please, there is 
no showing here that this proposed hearsay evi¬ 
dence meets those conditions, and I ask that Your Honor 
rule it out. 

THE BOARD: I overrule the objection. 

# * * * 

BY MR. YE ATMAN: 

Q Mr. Weitknecht, did Mr. Edwards return to Mit¬ 
chell in 1945? A He did. 

Q During that trip, did you have a conversation with 
him concerning the hospital? A Not in ’45. 

85 Q At that time, did he make any statement to 
you in connection vrith his intention as to return¬ 
ing or not returning to Mitchell to live? A He did. 

Q What did he say? A That he hoped the time 
Avould come when he could build the house he wranted to 
return to Mitchell. 

Q Did he state any time that he intended to carry 
out his hope? A He did not, to me. 

Q Do you have the original check that was used to 
pay the taxes which are in controversy in this case? A 
The executors have. 

Q Do you know where that is? 

THE BOARD: Is that important, in view of Mr. Up- 
degraff’s admission that the tax w’as paid? 

MR. YE ATMAN: I don’t think, however, the admis¬ 
sion covers the point as to w’ho made the payment, or 
whether when alleged in the petition. 
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MR. UPDEGRAFF: I didn’t admit who made| the 
payment. I admitted the exhibits. 

MR. YE ATM AN: That is all right, then. We "viron’t 
put these in, because there is attached to the amended 
petition a copy of this. 

BY MR. YEATMAN: 

86 Mr. Weitknecht, I show you a document, and 
ask if you can identify it? A Yes, sir. 

MR. YEATMAN: If Your Honor please, I offer in 
evidence a document entitled, “Original, Office of Cdunty 
Treasurer,” as Petitioner’s Exhibit 1. 

MR. UPDEGRAFF: I object on the ground that it is 
irrelevant and immaterial. 

MR. YEATMAN: If Your Honor please, it show^; the 
statement of the Indiana inheritance tax. 

THE BOARD: I overrule the objection. Let it be 
marked Petitioner’s Exhibit 1, in evidence. 

(Whereupon, the said document was marked Petition¬ 
er’s Exhibit No. 1, and received in evidence.) 

BY MR. YEATMAN: 

Q I show you another document, being a letter dated 
Monday, May 12, and ask if you can identify it? 

THE BOARD: May 12 of what year? 

MR. YEATMAN: It doesn’t have the year, Your 
Honor. 

BY MR. YEATMAN: 

Q Can you identify that? A I can, as having ^een 
it. 

Q Do you know that signature? A I do. 

Q Whose signature is that? A John Ed- 

87 wards’, signed, “John.” Mr. Moore showed me 
the letter. 

MR. YEATMAN: I offer this in evidence as Peti¬ 
tioner’s Exhibit No. 2. 

MR. UPDEGRAFF: May I ask a question going to 
the admissibility, Your Honor? 

THE BOARD: Yes. 


48 A 


MB. UPDEGRAFF: Who is “Nobe,” if yon know? 

THE WITNESS: Noble L. Moore. 

MB. UPDEGRAFF: Is he here today? 

THE WITNESS: He is not. 

MB. UPDEGRAFF: Do you know who wrote the pen¬ 
cil figures, “1941,” on there? 

THE WITNESS: I do not. 

MR. UPDEGRAFF: You do not? 

THE WITNESS: I assume—No, I must answer the 
question. 

MR. UPDEGRAFF: You didn’t see this writing 
signed by Mr. Edwards; did you? You didn’t see this 
signed by Mr. Edwards? 

THE WITNESS: I did not. 

MR. UPDEGRAFF: Have you seen it before today? 

THE WITNESS: I have. 

MR. UPDEGRAFF: Where? 

THE WITNESS: At Mitchell, the bank in Mitchell. 

MR. UPDEGRAFF: Do you see much differ- 
88 ence in the “John” on the proposed exhibit, and 
the “John,” I just wrote this minute on this piece 
of paper? 

THE WITNESS: I do. 

MR. UPDEGRAFF: What? 

THE WITNESS: In the “J”; in the “h”; and the 
connection of the “o” and the “J.” I know definitely 
that that is Mr. John Edwards’ handwriting. 

MR. UPDEGRAFF: You know it definitely from what 
fact? 

THE WITNESS: From having seen it many times. 

MR. UPDEGRAFF: I object on the ground that it 
• has not been shown bv this witness on what date that 
memorandum vras written, who made the penciled nota¬ 
tion, “1941.” It could be May 12 of any year. On the 
further ground, it is obviously a self-serving declaration; 
and on the third ground, that regardless of the witness’ 
testimony, that the signature “John” is Mr. Edwards’, 
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he certainly cannot tell from the first word of a 
name that it is John H. Edwards’ signature. 

ME. YEATMAN: If Your Honor please, as tp the 
penciled date, it came out of the executors’ files. It was 
on there. I don’t believe it was on there when Mif. Ed¬ 
wards wrote it. How* it got on there, we don’t jmow. 
The document is one of a number of writings that Were— 
THE BOARD: Don’t testify, Mr. Yeatman. I sus¬ 
tain the objection. 

S9 MR. YEATMAN: We note an exceptiojn, if 
Your Honor please. 

BY MR. YEATMAN: 

Q I show you another document, Mr. Weitkpecht, 
marked, ‘‘Information for the Executors of My Will,” 
signed on the last page; and ask you to examine it. Are 
you able to identify that? A This is the “Information 
for the Executors of My Will.” 

Q How did you first come into possession of that? 
A It was enclosed in the envelope containing the w*ill. 
Q Of John Edw*ards? A Of John H. Edwards. 

Q Do you recognize the signature? A I do. 

Q Whose signature is it? A John H. Edw*ards\ 
MR. YEATMAN: I offer this in evidence, if Your 
Honor please. 

MR. UPDEGRAFF: I have no objection. 

THE BOARD: Mark it Exhibit 2, in evidence. 
(Whereupon, the said document was marked Petition¬ 
er’s Exhibit No. 2, and received in evidence.) 

BY MR. YEATMAN: 

90 I show* you another document, Mr. Weitknecht, 
headed, “Mitchell, Indiana, May 4, 1944,” addressed 
to Noble L. Moore, William H. Weitknecht, Executots of 
My Will,” bearing a signature. Do you recognize that 
signature? A I do. 

Q Whose signature is it? A John H. Edwards’. 
MR. YEATMAN: I offer this in evidence, if Your 
Honor please. 
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MR. UPDEGRAFF: No objection. 

• • • * 

THE BOARD: Mark them Exhibits 3, 4, and 5 in 
evidence. 

* • • • 

BY MR YE ATMAN: 

Q I show you another document, which purports 

91 to be a will dated May 4, 1925, bearing two sig¬ 
natures, and some handwriting. Can you identify 

those signatures? A I can; the signature of John H. 
Edwards, and the signatures of Mark M. Moore and Earl 
H. Deischer, D-e-i-s-c-h-e-r. 

MR. YE ATMAN: I offer this in evidence, if Your 
Honor please. 

MR. UPDEGRAFF: I object on the ground that it is 
immaterial and irrelevant. It has been cancelled. 

THE BOARD: I will overrule the objection. Let it 
be marked as Exhibit 6. 

• * • • 

BY MR. YE ATMAN: 

Q I show you another document, purporting to be a 
carbon copy of a will dated May 4, 1925, bearing certain 
signatures and handwriting. Do you recognize those 
signatures? A I do. 

Q Whose signatures are they? A Mark M. Moore, 
Earl H. Deischer, and John H. Edwards. 

Q Do you recognize the handwriting at the bottom of 
the page? A That looks—Yes, yes. 

92 Q Whose handwriting is it? A Mr. Edwards’. 
MR. YEATMAN: I offer this in evidence, if 

Your Honor please. 

MR. UPDEGRAFF: May I ask a question or two, 
going to admissibility, Your Honor? 

THE BOARD: Yes. 

MR. UPDEGRAFF: When you 'were testifying about 
a signature, and you said, “That looks,” and hesitated, 
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and then, said “John H. Edwards,” were you referring 
to the signature on page— 

THE WITNESS: The pencil signatures. 

THE BOARD: I exclude the question, because it goes 
to the weight, rather than the admissibility. 

MR. UPDEGRAFF: I object to the proposed exhibit 
on the ground that it is immaterial and irrelevant; and 
call the attention of the Board to the fact that it, ap¬ 
parently, is a copy of Petitioners’ Exhibit No. 6. 

THE BOARD: The objection is overruled. Mark it 
Exhibit No. 7. 

# # * • 

BY MR. YE ATMAN: I 

Q I show you another document, purporting to be a 
will, dated April 30, 1934, bearing certain signa- 
93 tures, and handwriting. Do you recognize those 
signatures? A I do. 

Q Whose signatures are they? A They are tile sig¬ 
natures of John Edwards. 

Q Whose signatures appear on the right-hand corner? 
A It says, “Earl Howard Deischer,” and “Paul J. Ma¬ 
ther”; but those are the signatures of John Ewards, but 
not of Mr. Deischer nor Mr. Mather. 

Q In other words, in Mr. Edwards’ handwriting, he 
put those on? A He did. 

Q Whose signature is this at the bottom of the jpage? 
A Mr. Edwards’; and so is that signature( indicating). 

MR. YE ATMAN: I offer this in evidence, if Your 
Honor please. 

MR. UPDEGRAFF: I object on the ground it is im¬ 
material and irrelevant. 

THE BOARD: Overruled. Mark it in evidenci 

(Whereupon, the said document was marked Petition¬ 
ers’ Exhibit No. 8, and received in evidence.) 

BY MR. YE ATMAN: 

Q I show you another document, purporting to be a 
will, bearing certain signatures and writing on each page, 
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dated April 29, 1938, and ask you if you can identify 
the handwriting on those documents? A I can. 

94 Q Whose handwriting is it? A The handwrit¬ 
ing on the margins of the pages is the handwrit¬ 
ing of Mr. Edwards. The signature are that of William 
H. Weitknecht, my own, and Paul J. Mather. The sub¬ 
sequent, final signature, is that of John H. Edwards. 

MR. YE ATMAN: I offer this in evidence, if Your 
Honor please. 

MR. UPDEGRAFF: I object on the grounds it is im¬ 
material and irrelevant. 

THE BOARD: Overruled. Mark it in evidence. 
(Whereupon, the said document was marked Petition¬ 
ers’ Exhibit No. 9, and received in evidence.) 

* • # * 

BY MR. YE ATM AN: 

* * # • 

I show you another document purporting to be a will, 
dated May 7, 1941. Can you identify the signatures and 
handwriting? A I can. All the signatures. John H. 
Edwards. 

95 Q In addition, there is a typewritten statement 
attached to the face of the document, under which 

there is a signature. WTiose signature is that? A That 
is that of John H. Edwards. 

Q The signatures on the margin also? A The same, 
John H. Edwards. 

Q And at the end? A And at the end, the signa¬ 
tures of Paul J. Mather, William H. Weitknecht, and 
Noble L. Moore. 

Q Do those appear to be the original signatures? A 
They are. 

Q The handwriting at the bottom of the page— A 
Is that of Mr. Edwards. 

Q And the signature? A. Right. 

MR. YEATMAN: I offer that, if Your Honor please. 
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MR. UPDEGRAFF: I object on the grounds it |s im¬ 
material and irrelevant. 

THE BOARD: I overrule the objection. Mark it in 
evidence. 

(Whereupon, the said document was marked Petition¬ 
ers ’ Exhibit No. 10, and received in evidence.) 

BY MR. YE ATMAN: 

Q I show you a document bearing a typewritten State¬ 
ment over a signature, and attached to what purports to 
be a will, dated May 12, 1943, bearing certain! sig- 
96 natures. Do you identify those signatures? A I 
can. The signature of John H. Edwards; and 
again the signature of John H. Edwards; of W. H. Weit- 
knecht, Noble L. Moore, and Paul J. Mather. 

MR. UPDEGRAFF: I object on the ground it is im¬ 
material and irrelevant. 

THE BOARD: The same ruling. Mark it in evidence. 

(Whereupon, the said document was marked Petition¬ 
ers’ Exhibit No. 11, and received in evidence.) 

MR. YEATMAN: If Your Honor please, I offej* in 
evidence an exemplified copy of the last will and testa¬ 
ment of the deceased, John H. Edwards, as certified to 
by the Lawrence Circuit Court, of Lawrence Coupty, 
Indiana. 

MR. UPDEGRAFF: I have no objection. 

THE BOx\RD: Mark it in evidence. 

(Whereupon, the said document was marked Petition¬ 
ers’ Exhibit No. 12, and received in evidence.) 

MR. YEATMAN: Also the letters testamentary, is¬ 
sued by the same court. 

MR. UPDEGRAFF: No objection. 

THE BOARD: Mark it in evidence. 

(Whereupon, the said document was marked Petition¬ 
ers’ Exhibit No. 13 and received in evidence.) 

MR. YEATMAN: If Your Honor please, I offer in 
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evidence, a letter on the stationery of the Treas- 

97 ury Department, addressed to Mr. George W. Hen¬ 
ley, signed, Will H. Smith, Collector, dated October 

16, 1945. 

MR. UPDEGRAFF: I object on the ground that the 
letter is immaterial and irrelevant; and if Your Honor 
overrules my objection, I make the further objection— 

THE BOARD: Wait a minute. Make all of your ob¬ 
jections at once. 

MR. UPDEGRAFF: I object on the additional ground 
that the letter is in response to another letter which is 
not offered. 

THE BOARD: Why is it material or relevant? 

MR. YE ATMAN: I beg your pardon? 

THE BOARD: Why is the letter material or rele¬ 
vant ? 

MR. YEATMAN: It goes to the point of where the 
Federal tax returns were filed by the decedent, wdiich we 
believe is material; and it deals with the last years of 
his life. 

THE BOARD: I overrule the objection. Mark it in 
evidence. 

(Whereupon, the said document was marked Petition¬ 
ers’ Exhibit No. 14, and received in evidence.) 

♦ • * • 

BY MR. YEATMAN: 

Q Are you able to state whether Mr. Edw^ards ac¬ 
quaintanceship in Mitchell, Lawrence County, and 

98 surrounding territory in Indiana was large, me¬ 
dium, or small? A Large. 

THE BOARD: I exclude the question and the an¬ 
swer. In the first place, the question should have been 
answered “yes” or “no.” In the second place, what one 
person’s idea is of large, might be wholly different from 
somebodv else’s. 

w 

As a matter of fact, it doesn’t make any difference 
whether it stays in or not. It won’t mean a thing to me. 
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BY MR. YEATMAN: 

Q Do you know whether Mr. Edwards had anyi af¬ 
filiation or connection with a church in the District of 
Columbia; just “yes” or “no”? A No. 

THE BOARD: You don’t know? 

THE WITNESS: I do not know. 

BY MR. YEATMAN: i 

Q Do you know whether he was a member of a church 
in Indiana? 

THE BOARD: Do you know? 

THE WITNESS: He was not. No. 

BY MR. YEATMAN: 

Q Do you know whether he belonged to any lodges, 
clubs, or fraternal organizations in Indiana? “Yes” or 
“no”? A No. | 

Q You don’t know? Is your answer that you 

99 don’t know? A I would say, he was not. 

Q I asked you, Mr. Weitknecht, do you kn(j)w? 
A Yes. I 

Q Now, was he? A He was not. 

Q The same question as to the District of Columbia? 
A I do not know. 

* • * * 

BY MR. YEATMAN: I 

Q Mr. Weitknecht, in your earlier testimony, you s^id 
that Mr. Edwards had a law office and library in Mitchell. 
Wliat disposition was made of the library? 

MR. UPDEGRAFF: I object. It is'immaterial. 
THE BOARD: What is the purpose of the question? 
MR. YEATMAN: If Your Honor please, to show that 
he owned it at the time of his death, and it was disposed 
of under his will. 

THE BOARD: The will speaks of that, doesn’t it? 
MR. YEATMAN: It does; but it wouldn’t show 

100 necessarily that he still had it and actually dis¬ 
posed of in accordance with the will. 

THE BOARD: Well, the witness can testify that pe 
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had it. Whether it was disposed of by the will depends 
on the will. Did he have it when he died? 

THE WITNESS: He did have it. An office equipped 
with a library. 

THE BOARD: How big a library was it? 

THE WITNESS: Judging from the number of cages 
of books, 200 or more volumes. 

THE BOARD: Were the sets kept up currently? 

THE WTTNESS: Yes, sir, they were. 

THE BOARD: What kind of books were they? 

THE WTTNESS: Statutes of Indiana, and of the 
legislatures, and— 

THE BOARD: Pardon me. Was it the latest volume 
of the acts of the Legislature that he had there? 

THE WTTNESS: I cannot answrer, except he got 
copies all the time. That is all I can say. And a desk 
in his office occupied by Mr. Stipp contained those vol¬ 
umes. Then he would enter them in the bookcases. 

THE BOARD: Who was Mr. Stipp? 

THE WTTNESS: Mr. Stipp was a local attorney. 

THE BOARD: What did he have to do with it? 

# * • • 

101 THE WTTNESS: Mr. Edwrards gave to Mr. 

Stipp the use of his law library and office equip¬ 
ment during his absence; but, if I may add, reserved all 
rights to the use of the office wiienever wre came to Mit¬ 
chell. 

THE BOARD: Do you know who paid for the cur¬ 
rent acquisitions of the Indiana statutes? WTio paid for 
the current acouisitions; Mr. Stipp or Mr. Edwards? 

THE WTTNESS: Mr. Edwards. If any price was 
paid, Mr. Edwards paid. 

THE BOARD: How’ do you know? 

THE WTTNESS: He tofd me so. 

• • * * 
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102 Cross Examination 
BY MR. UPDEGRAFF: 

Q Mr. Weitknecht, did Mr. Edwards ever stay at 
your home in Mitchell, Indiana, when he was thpre on 
his trips? A He did not. You mean spend th^ night 
there? He did not. 

Q Did he ever eat there? A He did. 

Q Did he eat there every time he was in Mitchell? 
A Very infrequently, because I had no housekeeper. 

Q Did you go with Mr. Edwards everywhere hd went, 
when he went there in April, May, each year? A If 
they were auto trips, yes, sir. Locally, visits to 

103 local friends, I did not. I would be busy |at the 
office. 

Q I understood you to testify that his trips to Mit¬ 
chell, Indiana, were in April or May of each year? A 
Latter part of April and May, for business purpose^, and 
tax matters, always. 

Q Now, referring to Petitioners’ Exhibits 2, 3, 6, 7, 
8, 9, 10, 11, and 12, did you notice that all of those docu¬ 
ments were executed by Mr. Edwards when he wjas in 
Mitchell, Indiana, in those years? A I did not see them 
executed. 

Q Did you know' whether he did that when he was 
in Mitchell each vear? A From his statement only, and 
the reason for it. May I answer? 

Q Yes. A Except those that I signed; nor did I see 
the contents. 

Q Did you see Mr. Edwards every day w'hen he was 
in Mitchell in April and May of each year? A I did. 

Q For how long a time? A For a period of (from 
ten days to two weeks, during his stay. 

Q I mean, Mr. Weitknecht, for how long a time 

104 during that period? You didn’t see him every 
day; you didn’t go everywhere w'ith him? A I 

did see him everv dav. 
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Q You didn’t go everywhere with him, you testified. 
A Every day we took a trip by auto, except one or two 
days, when he would be busy with the Assessor; and I 
would be called into his office. I saw him then. But if 
he made trips in Mitchell— 

Q He did go places and see people when you weren’t 
with him; didn’t he? A Yes. That is, in Mitchell. 

Q Now, do you know where his father’s home was lo¬ 
cated in Mitchell? A I do. 

Q Where was it? A On Westbrook Street. 

Q What kind of house was it, brick, frame? A It 
was a frame, cottage-type. 

Q How many rooms? A Six or seven. 

Q Do you know how old it was when it was torn down 
in 1935? A I do not, except that it was old. 

Q From 1935 until the date of his death, did Mr. Ed¬ 
wards, if you know, have any household goods of 
105 any kind in Mitchell, Indiana? A Yes. 

0 Where? A Either in the house, if it was 
not torn down at that time, or with his aunt, who lived 
in an adjoining house, and took care of his home, or 
house, when he was away. 

Q I am speaking now since the house was demolished. 
A He had his household goods in the home of Mrs. Mc¬ 
Coy, until she died in the late 30’s, or about ’40. I don’t 
remember the exact year. 

Q Were you ever in Mrs. McCoy’s house? A I was. 
I would meet him there, and drop in and see him. 

Q Did you ever see any of Mr. Edwards’ household 
goods in Mrs. McCoy’s house? A I did not, except in 
his room, which was furnished by his own house furnish¬ 
ings. That in the other rooms, I did not see. There may 
have been a halltree in the hall. I do not know. 

THE BOARD: Were they a part of the estate when 
you administered the estate? 

THE WITNESS: Oh, they were disposed of by gift 
after Mrs. McCoy died. 
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BY ME. UPDEGEAFF: 

Q When did Mrs. McCoy die? A Sometime in 

106 the late 30’s. I can’t give you the exact d^te. 

Q In the late 30’s? A Yes. I can’t gite you 
the exact year. 

Q After Mrs. McCoy’s death, do you know, di]d Mr. 
Edwards have any household goods or place of abj)de in 
Mitchell, Indiana? A He had not. 

Q Now, did Mr. Edwards have any bank account in 
Mitchell, Indiana, that you know of? A He did. 

Q Where? A The Bank of Mitchell. 

Q What sort of bank account was it? A A small 
account that he kept there to meet the expenses of mow¬ 
ing the lawn, and— 

THE BOAED: He didn’t pay for mowing the lawn 
by check; did he? | 

THE WITNESS: I beg your pardon? 

THE BOAED: He didn’t pay for mowing the lawn 
by check? | 

THE WITNESS: Mr. Moore did the paying. Mr. 
Moore, who is the president of the Bank of Mitchell— 
I am one of the directors there—He would look after 
that; and he would pay by cash. Mr. Edwards, I tjhink, 
made certain contributions, authorized Mr. Moore; and 
Mr. Moore transacted that business for Mr. Ed- 

107 wards from the Bank of Mitchell. A small accbunt, 
a few thousand dollars, down to a thousand dollars. 

THE BOAED: What was the balance on the dale of 
death ? 

THE WITNESS: I cannot tell vou off-hand. It sbems 

* 

to me it was about a thousand, $1500. 

THE BOAED: Wouldn’t the tax returns show? 

THE WITNESS: It would; or the statement froni the 
executors as to his assets at the time. 

ME. UPDEGEAFF: Will you mark that Eespbnd- 
ent’s Exhibit A, for identification? 
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(Whereupon, the said document was marked Respond¬ 
ent’s Exhibit A, for identification.) 

BY MR. UPDEGRAFF: 

Q Mr. Weitknecht, I hand you Respondent’s Exhibit 
A, for identification, and ask you if that is an inheritance 
tax return prepared and filed by the executors in this 
case, in connection with Mr. Edwards’ estate, filed with 
the District Government? 

THE BOARD: Look at the last page, and see if it 
has your signature on it. 

THE WITNESS: Yes, sir. 

BY MR. UPDEGRAFF: 

Q Can you find in that return, or the exhibits attached 
thereto, any reference to the bank account in Mitchell, 
Indiana, to winch you have testified? A There 
108 must be a subsequent statement. It is not in here. 

Q Did you file any subsequent statement, Mr. 
Weitknecht? A It has been given to the attorneys and 
reported. 

Q I am asking you if you filed any subsequent return 
or statement with the District of Columbia in connection 
with inheritance taxes. A I do not know. If it was 
submitted by the attorneys, wre did. 

Q Do you know*, Mr. Weitknecht when, over what 
period of time, that is, by years, Mr. Edwards had a 
bank account in Mitchell, Indiana? Do you know? A 
From my own personal knowledge, only since I became 
a stockholder of the bank; and yet, it was the only bank 
in Mitchell with which he did business; so he told me. 

Q Well, did you ever examine the bank’s records to 
find out whether Mr. Edwards had an account there? A 
Not until his will w r as probated; and w’e checked up the 
matter of funds, and so on. 

Q And you couldn’t find anything in the Bank of 
Mitchell? A Oh, yes, yes. There was money. I am 
quite sure there w 7 as. He had money all the time. 
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Q You can’t find it in the return, can y<}u? A 

109 All right, then, there was an omission. Certainly 
not intentional. A small account; it was never 

large. 

Q You swore to this return, did you not, Mr. Weit- 
knecht? A That was the return made over my signa¬ 
ture. | 

THE BOARD: There is no use arguing about it. 
MR. UPDEGRAFF: I am not arguing. I jnst| want 
to know whether he swore to it. 

THE WITNESS: I did. 

THE BOARD: He said it was his return. 

You said he transacted business with the bank. Such 
as what? Cashing checks, borrowing money, or ]what? 

THE WITNESS: Having deposits, certain deposits 
were made there after his death. 

THE BOARD: I mean during his lifetime. 

THE WITNESS: I beg your pardon? 

THE BOARD: I mean during his lifetime. I thought 
you said he transacted business at that bank. 

THE WITNESS: Yes. 

THE BOARD: What kind of business? 

THE WITNESS: Checking account. Transacted busi¬ 
ness, his personal checks and deposits. When I say that, 

' # I 

it is because of my acquaintance— 

THE BOARD: Did you ever see him make any de¬ 
posits there? 

110 THE WITNESS: If the Court please, I think 
I have in the ordinary course of business. I can¬ 
not identify any particular time. But we saw him so) fre¬ 
quently; and I have no doubt seen him make deposits. 

THE BOARD: Did you work in the bank? 

THE WITNESS: I did not. 

BY MR. UPDEGRAFF: 

Q Did you, as one of the executors, or your co-eiecu- 
tor, Mr. Moore, get any information from the Bank of 
Mitchell about Mr. Edwards’ account? A Why, yei 
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Q When was that? A It was at that time. In fact, 
I knew without seeing the statement that Mr. Moore was 
paying certain taxes on lots that they had owned jointly; 
that he paid the account of mowing the lawn, and things 
of that kind. Mr. Moore would tell me about it. That is, 
before Mr. Edwards died; and since his death, the work 
■was carried on until the lot was taken over by the city 
of Mitchell; and they take care of it; and those expenses 
ceased. 

Q You don’t know whether he paid those funds in 
cash or by check on some other bank, or by money order; 
do you? A Mr. Moore paid them by check on the Bank 
of Mitchell. 

Ill You mean Mr. Moore’s check? A Mr. Moore, 
yes; and kept an account of the expenses. Just 
made a statement recently. 

Q You don’t know whether Mr. Moore took some cash 
from Mr. Edwards to pay those things; and wrrote his 
own, Mr. Moore’s check; do you? A I signed checks as 
one of the executors on a number of items. 

Q Can you answer my question, please? A Can I 
answer it that it was signed for mowing the lawn? 

Q No. 

MR. UPDEGRAFF: Will you please read my ques¬ 
tion? 

(Whereupon, the indicated question was read by the 
reporter.) 

THE WITNESS: I do not. 

BY MR. UPDEGRAFF: 

Q Now*, I hand you— 

THE BOARD: Wait a minute. WThat does it cost to 
mow a lawn? Fifty cents or a dollar? 

THE WITNESS: I think about a dollar to $1.50; 
about 132-foot lot. The house is removed. 

THE BOARD: Do people who mow lawns take checks 
for that? 
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THE "WITNESS: Yes. That was done to keep 
112 a record of the expenses. 

BY ME. UPDEGEAFF: 

Q Mr. Weitknecht, I hand yon Petitioner’s Exhibit 
No. 2, which is “Information for the Executors of My 
Will,” which you testified was signed by Mr. Johij H. 
Edwards, the decedent, dated May 12, 1943. On pagje 7, 
it says: 

“I have no account in any bank except at Munsey 
Trust Company, and my Custodian Account with the City 
Bank Farmers Trust Company, 22 Williams Street, New 
York City.” 1 

I ask you if, in the light of that, you want to correct 
vour testimony. 

A My answer is that— 


Q The question is, do you want to correct your testi¬ 
mony? 

THE BOARD: He is entitled to say what his answer 
is. 

THE WITNESS: On this particular day I do Inot 
know whether he had an account. My answer would be, 
in general, yes, he had an account; and I do not care to 
correct the testimony so far as given. There may have 
been an error on this, and not shown. 

BY MR. UPDEGRAFF: 

Q I hand you Petitioner’s Exhibit No. 3, to which] is 
attached, on page 7, “General Information with Respect 
to Mr. Edwards’ Will, 1944,” and call your attign- 
113 tion to the fact that Mr. Edwards stated, undler 
date of May 4, 1944: 

“I have no account with any bank here except ^he 
Munsey Trust Company, and never have had. I have] a 
Custodian Account as above stated, with the City B^nk 
Farmers Trust Company, New York City. The City 
Bank Fanners Trust Company is owned by the National 
City Bank, New York.” 

Does that refresh vour recollection? 

* 
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A Would that mean a deposit there; or he wrote 
checks against there? What is the term “account”? 

Q I don’t know what it means. A I would say, 
from my general knowledge, he had an account. 

THE BOARD: The question is, notwithstanding the 
exhibit, do you want to change your answer? 

THE WITNESS: I do not. 

THE BOARD: All right. 

BY MR. UPDEGRAFF: 

Q Now, Mr. Weitknecht, in light of those exhibits, 
Petitioner’s Exhibits 2 and 3, and the information I have 
called to your attention, did you, yourself, ascertain from 
the Bank of Mitchell, Mitchell, Indiana, wdiether Mr. Ed¬ 
wards ever did have a bank account with that bank? A 
After I became connected with the bank, you mean? 

Q After you became executor of Mr. Edvrards’ 
114 estate. 

THE BOARD: After his death. 

THE WITNESS: Oh. 

BY MR. UPDEGRAFF: 

Q Did you inquire of the Bank of Mitchell as to any 
account in that bank of Mr. Edwards? You can answer 
that “yes” or “no.” A Yes. Now, in the sense of 
making inquiry, the information was volunteered by Mr. 
Moore. 

Q And wrhat did they tell you? A That he had a 
small account there. 

Q When did he tell you that? A Oh, that w^as be¬ 
fore and after his death. The matter was discussed about 
paying those incidental, minor expenses. 

Q Did you get a bank statement, as executor, from 
that bank? A The statement is there. We had a bank 
statement and a recent statement wras sent to the Uni¬ 
versity covering the entire account. 

THE BOARD: Covering your account as executors? 

THE WITNESS: Yes, sir. 

THE BOARD: That is not the question. The ques- 
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tion is not as to your account as executors. Thq ques¬ 
tion is as to any account carried there by Mr. Ecjwards 
during his lifetime. 

THE WITNESS: Did I have personal fciowl- 

115 edge of it? I did not, from looking at the Records 
of the bank. 

THE BOARD: Did you ever see any statements of 
the bank sent to Mr. Edwards during his lifetime, these 
monthly statements that banks get out? 

THE WITNESS: Listing Mr. Edwards’ deposits? I 
did not. 

THE BOARD: No, not listing his deposits, but show¬ 
ing the statement of his account, deposits and withdraw¬ 
als and balances? 

THE WITNESS: No. 

THE BOARD: Do you have here a copy of voiir ac¬ 
count as executor? 

THE WITNESS: I have not, unless the attdrnevs 
have it. 

THE BOARD: Do you have it, Mr. Yeatman? 

MR. YEATMAN: I*don’t. 

THE BOARD: Did you file an account with the Court 
of the District of Columbia? 

THE WITNESS: If the attorneys did. We yould 
submit it to them. 

THE BOARD: All right, Mr. TTpdegraff. 

BY MR. TTPDEGRAFF: 

Q Did you ever see Mr. Edwards vote in a nafjional 
election? A I did. 

116 Q When? A At different times. 

Q WTiat years? A I would say while hel was 
with the Department, at every Congressional and national 
election, except when he voted by absent voter’s ballot. 
Now\ subsequent to that time, he attended national elec¬ 
tions. I am not going to testify that he attended ^verv 
one. There is a question in my mind whether he was 
there in 1944, because his health began to fail. £>o I 
cannot testify that I saw him vote at every election] 
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Q At what month of the year are the State elections 
held in Indiana? A The primaries, a certain time in 
May; we just had one; and the regular elections, with 
the elections of the Congressional periods. I think the 
first Tuesday after the first Monday in November. 

Q How long were you with the Lehigh Portland Ce¬ 
ment Company? A Continuously since 1908, until the 
end of 1943, when I retired. Prior to that, for two years, 
from July, 1902 to July 1904. 

Q Do you know a Mr. R. H. Bright, the Comptroller 
of the Lehigh Portland Cement Company, of Allentown, 
Pennsylvania? A I know him well. 

117 Do you know his signature? A I do. 

Q I hand you a letter dated January 5, 1950, 
which purports to bear Mr. Bright’s signature, and ask 
if you can identify it. A I can. That is Mr. Bright’s 
signature. 

Q No question in your mind about that? A There 
is not. 

MR. TJPDEGRAFF: May this be marked as Respond¬ 
ent’s Exhibit B, for identification? 

(Whereupon, the said document vras marked Respond¬ 
ent’s Exhibit B, for identification.) 

BY MR. UPDEGRAFF: 

Q Now, when you visited Mr. Edwards here in the 
District of Columbia, on the two or three times about 
which you testified, were they social visits, or political 
visits, or business? A Social visits. 

Q Now, with respect to your discussion with Mr. Ed¬ 
wards about the intangible property taxes, I believe you 
testified he seemed to object to the amount he had to pay? 
A The question of intangibles was talked of; and he 
talked about the high taxes, the amount of money that 
was being paid, and what one would have as a return, 
if he had investments that brought no return. 

Q Now, when was that discussion? 

• • • • 


118 
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A I would say it was during the middle and latter 
part of the 30 ’s. 

Q I see. Are you absolutely sure that the discussion 
was about intangible personal property tax; or 'wfas it 
about tangible personal property tax, or real estat^ tax? 
A It was about intangibles. 

# * # * 

119 Q You, as executor, got many, many documents 
from Mr. Edwards’ files, after his death; dip you 

not? A Yes. 

Q All these various wills going back to 1925. 5 He 
was a pretty thorough man; wasn’t he? A Beg pardon? 

Q He was a pretty thorough man with respect to 
records? A A thorough man? Yes. 

Q Did you find any copies of intangible personal 
property tax returns filed with the State of Indiana at 
any time? A Not that I can now say, or identify. We 
went through so many reports. I cannot tell you. I do 
not think we saw any tangible, because there is no record 
of them. I am sure we didn’t, come to think of it. 

Q Did you find any cancelled checks on any bank 
drawn by Mr. Edwards, payable to the order of the State 
of Indiana, for the payment of tangible personal property 
taxes to that state? A I cannot say that I did. I think 
not. 

Q The only thing you knew about this inlang- 

120 ible personal property tax of Indiana was your 
discussion sometime after he retired? A Yes, sir. 

# * • * 

122 MR. YEATMAN: Yes, sir. I would like at this 
time to renew our offer in evidence of the letter 
dated Monday, May 12, bearing no date of the year, 
signed with the name, “John”. 
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Redirect Examination 
BY MR. YE ATMAN: 

Q I show you this letter again, Mr. Weitknecht, 
headed, “Dear Nobe.” Have you had possession of that 
letter before? A I have seen it. Mr. Moore showed it 
to me after he received it. This is a personal letter to 
Mr. Moore, after Mr. Edwards had returned to Wash¬ 
ington. 

Q I ask you to examine the signature carefully again, 
and state if you know whose signature that is? A That 
signature, “John”, is the signature of John H. Edwards. 

THE BOARD: Mr. Yeatman, there is no use 
123 having him repeat what he said before. 

THE WITNESS: Yes. 

MR. YEATMAN: If Your Honor please, I renew the 
offer on the ground that it is as material and qualified 
as any of the other documents which are signed by the 
decedent, in view of the testimony of Mr. Weitknecht 
that that is the decedent’s signature. We feel that it is 
admissible. I show it to Mr. Updegraff again. 

MR. UPDEGRAFF: I renew my objection, and also 
add to it the comment that, “Dear Nobe,” who is identi¬ 
fied by this witness, I understand, to be one of the co¬ 
executors, is not here. 

THE BOARD: The same ruling applies as before. 
Mark this with a number for identification. 

MR. HENLEY: May I say just a word on that, Your 
Honor, please? 

THE BOARD: Yes. 

MR. HENLEY: I wonder if we are confusing the 
general rule that ordinarily requires the addressee of a 
letter to testify with respect thereof? 

THE BOARD: I am not basing my ruling on that 
point. 

MR. HENLEY: Very well. 

Now, then, this letter is simply—it might have been 
addressed to John Jones, or Jim Smith, or Bill Jones, 
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or to God. If it had been, if this man can identify 

124 the signature, I think, under the rule that makes 
self-serving speeches, written or oral, by a tax¬ 
payer in this case, dead or alive, competent, makes this 
thing competent; in the same category as Your Hpnor 
very properly admitted so many others. 

THE BOARD: I don’t think so. 

MR. HENLEY: I don’t quite understand the distinc¬ 
tion. 

THE BOARD: The distinction is this, if you are 
interested in knowing: Because there is no evidence ajs to 
when that letter was written, when it was received; for 
what purpose it was written; and in addition to all mat, 
it is merely cumulative of a number of other documents, 
and of not sufficient importance to spend any more ^ime 
on. 

MR. HENLEY: Your Honor, we had the idea jfchat 
it was about the most important of that class of letters 
that we had. 

THE BOARD: I don’t agree with you. Mark it for 
identification. 

(Whereupon, the said document was marked Petition¬ 
er’s Exhibit No. 15 for identification.) 

BY MR. YE ATM AN: 

Q Mr. Weitknecht, in your many conversations ijrith 
Mr. Edwards, how did he refer to the District of Colom¬ 
bia and Mitchell, Indiana, in connection with what he 
considered his home? 

• • * • 

125 THE WITNESS: Always referred to Mitchell 
as his home; the District of Columbia as a place 

where he was staying temporarily, with a view of lilti- 
matelv returning to Mitchell, his home. 

• # # 


# 
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Recross Examination 
BY ME, UPDEGRAFF: 

Q Mr. Weitknecht, are you certain that Mr. Edwards, 
in his conversations with you, referred to Mitchell, as 
distinguished from the District of Columbia, as his home, 
rather than as his permanent residence? A As his 
home, where he resided. “This is home,” he would say. 

Q Even though he had no home there? A Yes—no 
building. 

Q Did he ever say to you, during his conversations 
with you, as to Mitchell, that that was vrhat he 

126 considered his permanent address? A His per¬ 
manent address? 

Q Yes. A I don’t know whether he put it in just 
that form. 

Q He always said “home”? A Permanent address? 
The question of address, I don’t think came up. 

• • « • 

127 MR. YEATMAN: If Your Honor please, Mr. 
Updegraff and I went through these documents, 

and found that they were Federal income tax returns for 
the years 1921, up through to the date of Mr. Edwards’ 
death. 

After examining them, we agreed to stipulate that 
John H. Edwards tiled all of his Federal income tax 
returns for that period, and paid his Federal 

128 income taxes to the Collector, Indianapolis, In¬ 
diana; and that each of the returns gave, as his 

address, LaSalle Apartments. 102S Connecticut Avenue, 
Northwest, Washington, District of Columbia; permanent 
address, Mitchell, Indiana. 

MR. UPDEGRAFF: That is from the time he went 
to live at the LaSalle Apartments. 

MR. YEATMAN: That is right. 

THE BOARD: When was that ? 

MR. UPDEGRAFF: It was right after he retired, 
according to the testimonv here. 

O w 
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ME. YE ATMAN: The date is 1920. 

ME. UPDEGEAFF: Of course, although we stipulate 
that that was done, we also submit that the evidence is 
irrelevant and immaterial. 

THE BOAED: I thought you would. I was waiting 
for you to. 

ME. UPDEGEAFF: I told Mr. Yeatman that at the 
time I said I would stipulate. 

ME. HENLEY: Is that statement of Mr. Yeatmjan’s 
in sufficient form now to constitute a stipulation? 

THE BOAED: Air. Updegraff not having contradicted 
it, I assume it is a stipulation. 

ME. UPDEGEAFF: I agree with it, subject to our 
objection. 

* • « * 

129 ME. YEATMAN: We also have, which we dffer 
in evidence, Indiana intangible tax forms for the 
years 1936, 1937, and 1938, together with the accompany¬ 
ing work sheets for each of those years. The work sheets 
show the total of the stamps affixed for each year 
respectively. 

ME. UPDEGEAFF: Would you mind stating those 
totals for the record, Mr. Yeatman? 

ME. YEATMAN: The total for the year 1936 is 
$342.50; for 1937, $352.90; and for 1938, $257.82. 

• • • • 

THE BOARD: * * # Let the first group be marked 
Exhibit No. 16; the second group No. 17, and the third 
group No. 18, in evidence. 

(The documents referred to were marked Petitioner’s 
Exhibits Nos. 16, 17, and 18, respectively, and were re¬ 
ceived in evidence.) 

Whereupon— 
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Patricia Federmann Evans 

was called as a witness by and on behalf of the peti¬ 
tioner, and having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
BY MR. YEATMAN: 

130 Q State your full name, Mrs. Evans. A Pa¬ 
tricia Federmann Evans. 

* * * • 

Q Was there a time when you resided in the District 
of Columbia? A Yes, I resided here four years. 

Q When was that? A For a year in 1939, and three 
years beginning 1944. 

Q Did you have any relatives here at that time? A 
Yes; I lived with my great aunt and great uncle. 

Q Who 'were they? A Mr. and Mrs. Frank C. Dun¬ 
can. 

Q During that period, did you become acquainted with 
John H. Edwards? A Yes, I did. 

Q How did you happen to become acquainted with 
him? A He was a frequent visitor at my aunt’s and 
uncle’s home. 

Q During your acquaintance, did you get to 

131 know his circle of friends in the District of Colum¬ 
bia? A I don’t believe he had a large circle of 

friends. 

Q Would you name— 

THE BOARD: Wait a minute. She hasn’t answered 
your question. 

THE WITNESS: The only friends that I heard him 
speak of were Mr. and Mrs. Collins. 

THE BOARD: The question is, did you meet them? 
THE WITNESS: No, I did not. 

BY MR. YEATMAN: 
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Q Did you have conversations with him when h|e was 
here? A Frequently. 

Q Do you remember the topic of any of the conversa¬ 
tions that you had? A The conversations usually] were 
centered around Indiana, politics in Indiana, his ffiends 
out there. My family were from Indiana. 

MR. UPDEGRAFF: I didn’t hear you. 

THE WITNESS: My family were from Indiana]; and 
I think that was the main interest. 

• • * • 

133 BY MR. YE ATMAN: 

Q Did he associate generally with a large num¬ 
ber of people in the District of Columbia? A No. 

• * # * 

134 Cross Examination 
BY MR. UPDEGRAFF: 

Q Mrs. Evans, when did you get married? A 1947. 
Q Did you ever go anywhere prior to your marjriage 
with Mr. Edwards? A I never did go anywhere. I 
always visited with him at— 

Q At where? A At 4406 Greenwich Parkway, Wash¬ 
ington. 

Q That is where you always saw him? A I did! call 
on him—I met him at the LaSalle Apartments, in the 
lobby, to ask him a business question, one day. 

Q What was he doing, if you know,at 4406 Greenjwich 
Parkway? A Visiting with my relatives. 

Q Who were they? A My great aunt and great 
uncle. 

Q Mr. and Mrs. Frank C. Duncan? A That is right. 
Q Did they ever live at the LaSalle? A Thev never 
did. 

135 Q Your great aunt, Mrs. Duncan, was the one 
who found Mr. Edwards dead in bed; wasn’t she; 

if you know? A She was notified. 
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Q Were you ever in Mr. Edwards’ apartment at the 
LaSalle, in Washington? A I never was. 

Q You don’t know, then, as a matter of fact, how 
often your great uncle or great aunt visited Mr. Edwards 
at the LaSalle? 

• * • • 

A I cannot tell you, as a matter of fact, how many 
times. 

Q You were never there, were you? A I never was 
there. 

Q You don’t know who else might have visited Mr. 
Edwards in the apartment in the District of Columbia, 
do you? A I cannot say. 

« • • • 

BY MR. UPDEGRAFF: 

Q Do you know of any other people that Mr. Ed¬ 
wards associated with in friendly or business ways 
136 in the District of Columbia, other than Mr. and Mrs. 

Duncan? A Mr. and Mrs. Collins are the only 
people that I have heard him refer to. 

Q You didn’t know, then, that he thought enough of 
two residents of the District, to mention them in his will; 
did you? A The two secretaries, do you mean? 

Q I am talking about Mrs. Carey M. Stein and Miss 
Ota M. Rose. Do you know those two people? A I 
have heard their names. 

Q You didn’t know them? A No, I did not know 
them. 

Q You didn’t know what his associations were with 
them; did you? A Yes; I knew they were his secre¬ 
taries. 

Q How did you know that? A Well, I have heard 
mention. 

Q How much have you heard mentioned that you 
have been testifying about here today as a fact? How 
much of it? All, or a little, or what? A I would be 
glad to tell you just wdiat all of it is fact. 
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Q That is what I am trying to find out, Mrs. Evans; 
how much is fact, and how much is hearsay. How many 
times did you actually see Mr. Edwards with your 

137 aunt and uncle, Mr. and Mrs. Frank C. Dikncan? 
A I cannot, sir, tell you the number of times. 

Very frequently. 

Q Were you present when Mr. Edwards talked about 
politics in Indiana? A Indeed I was. 

Q What did he talk about with respect to politics, 
national or State? A Both came up. We were all from 
Indiana; and we discussed issues in both fields. 

Q What was the topic as to State politics that he 
discussed in your presence? A Senatorial campaigns. 
I had also lived in the same district that he lived ih. 

Q You did? A At one time. 

Q Wliere did you live? A Oh, I was bora in the 
9th District, Seymour, Indiana. 

Q Was your aunt, Mrs. Duncan, from there? A She 
was formerly from Brookville, Indiana. 

Q Where was Mr. Duncan from? A From Bloom¬ 
ington, Indiana. 

Q Sort of a home state family affair; is that 

138 what it was? A Well— 

Q Y"ou were more interested, then, in talking 
about Indiana, all being from Indiana, than you were the 
District; is that correct? A Well, no; I wouldn't say 
that, exactly. 

Q What did you talk about with respect to the Dis¬ 
trict, if anything? A Well, the District was of minor 
importance, I would say. 

Q You were all here; weren’t you? A Yes, we were. 

* # • * 

Q You don’t know what meetings he attended, 

139 do you, anywdiere? A I cannot say that I do. 
However, I think that they would have been men¬ 
tioned. 
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Q I am only asking yon what you know, Mrs. Evans. 
A I do not. 

* • # * 

140 Edgar Earl Erwin 

was called as a "witness by and on behalf of the 
petitioner, and having been first duly s-worn, was exam¬ 
ined and testified as follows: 

Direct Examination 
BY MR. YE ATMAN: 

Q State your full name, Mr. Erwin. A Edgar Earl 
Erwin, E-r-w-i-n. 

Q And your residence? A Mitchell, Indiana. 

Q Your occupation? A Tax Assessor. 

Q For what jurisdiction? A Marion Township and 
city of Mitchell. 

Q As Tax Assessor, what are your duties, Mr. 

141 Erwin? A Levy tax on real estate and personal 
property; that is, the assessments, evaluations. 

Q How long have you held that position? A I was 
elected in 1938, and took office in January ’39. 

* * # * 

Q Did you come to know Mr. John H. Edwards? A I 
did. * i '*Yi: 

Q When -was your first acquaintanceship with Mr. Ed¬ 
wards ? 

• # * * 

A Well, I would say it was during the time that I 
was Deputy Assessor; that is, I had met him during that 
time. 

• # * • 

Q Well, then, prior to the time of your election, what 
was the nature of your contact with Mr. Edw r ards? A 
Well, see, my father was Township Assessor for 

142 four years; and then I worked as a deputy under 
my predecessor; and I have been in Mr. Edwards’ 
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office occasionally during the time he turned in the Assess¬ 
ment for the Lehigh Portland Cement Company. 

Q Subsequent to your election to office, did ^ou do 
business with Mr. Edwards? A You mean officially, as 
far as the assessor is concerned? 

Q Yes. A No. 

Q Do you know whether Mr. Edwards returned to 
Indiana during the period subsequent to your election? 
A Well, I knew he was there while I was Deputjy As¬ 
sessor; because I had met him in his office. 

Q What would be the occasions of those visits? A 
Well, of course, he turned in the assessment fopr the 
Lehigh Portland Cement Company, which is located in 
Mitchell; and I knew that he visited friends aftet this 
business was transacted. 

Q Well, now, after your election, did he continue to 
come to Mitchell? A He did. 

Q How frequently would that be? A Well, every 
year. 

143 Q About what time of the year was tha1[? A 
Well, he usually arrived in Mitchell about April 
27, or approximately so. 

Q Do you know how long he would stay, whe|n he 
would come on those visits? A Well, usually aifound 
two weeks, I think. I would say ten days to two Weeks. 

Q Did Mr. Edwards own any property in Mitchell? 
A He did. 

Q What did that consist of? A A residential lot. 

Q Improved or unimproved? A Well, it had been 
improved. 

Q Until what date, do you remember? A Well, I 
couldn’t give you a definite date; but I would say some¬ 
where around 1935 to, possibly, ’38, ’39. 

Q What took place then during that period in respect 
to the house? A Well, the building was torn down. 

Q Now, did you ever have any conversations with 
Mr. Edwards in connection with that building? A Yes. 
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Q What conversations were they? A Well, he told 
me that he was going to tear the building down; that he 
had planned on building a residence on the lot. 

144 Q Did he state what kind of a residence he 
would build? A Well, of course, he was in the 

Park Service, and he told me that he had seen a building 
while in the service, that he thought he would duplicate; 
that was his plan. 

Q Did he ever say when he might construct such a 
building? A Well, he never gave me any definite date. 

Q Did he ever state to you w T hen, if at all, he intended 
to come back to Mitchell, Indiana? A I didn’t quite un¬ 
derstand the question. 

Q Did he ever state to you w’hen, if at all, he intended 
to come back to Mitchell, Indiana? A Yes; he told me 
that he intended to come back. 

Q Do you remember about when it was he told you 
that ? A Well, he told me that a number of times. The 
last time that I recall him telling me was when he was 
there in ’45, the last time. 

* * * • 

145 BY MR. YEATMAN: 

Q In 1945, when you had your conversation with 
Mr. Edwards, did he state when he intended to come back 
to Mitchell, Indiana? A Well, he stated he planned to 
come back later in the year. 

Q Did he say why he intended to come back; for 
what purpose he intended to come back? A I do 
not recall him giving any specific purpose. 

Q Did he state whether he was coming back perma¬ 
nently, or merely on a visit? A No; he did not. He 
didn’t elaborate. 

Q Did Mr. Edwards have any other property in Mitch¬ 
ell that you know of? A You mean real estate? 

Q Well, let’s take real estate first. Any other real 
estate? A Well, as I recall, I think he had some cemetery 
lots. 
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Q In what cemetery? A Well, it is the Mitchell Cem¬ 
etery. 

Q Is that the only cemetery there? A Yes, the only 
cemetery at Mitchell. 

Q Do you know whether those lots were a part of a 
family lot, or were in addition to the family lot? A Why”, 
I think he had a family lot. 

MR. UPDEGRAFF: I object to what the witness 
thinks. 

BY MR. YE ATMAN: 

Q Do you know? A Well, I couldn’t prove it. 

Q Did he have any other interest in property, to| vour 
knowledge, joint interest or outright interest ijn any 
147 real estate? A Yes. | 

Q What was that? A Well, he was jointly in¬ 
terested in some real estate in southeast Mitchell, ap¬ 
proximately a city block. 

Q Who was that joint ownership with? 


MR. UPDEGRAFF: I object. The records of the 
ownership of the property could be produced; and they 
are the best evidence. It is not shown that this witness 
ever saw the title to the property. 

MR. YE ATMAN: If Your Honor please, he hai tes¬ 
tified he is the Assessor. I might ask him this: 

BY MR. YEATMAN: 

Q Did you ever assess the property about whicfi we 
are speaking? A I did. 

Q And against whom did you assess that property? 
A Noble L. Moore and others. 


Q Did the “others” include Mr. Edwards? A If did. 
THE BOARD: How do you know? 

THE WITNESS: Well, bv the statement of Noble L. 
Moore, when I asked him who the “others” were. JTohn 
Edwards was one of the others. 

THE BOARD: I sustain the objection. 


148 


Cross Examination 


BY MR. UPDEGRAFF: 

Q Mr. Erwin, yon have been the Tax Assessor since 
1938 at Mitchell, Indiana? A I took office in January of 
’39. 

Q You were elected in ’38? A Elected in ’38. 

Q Since that time, you have been in the Tax Assessor’s 
office, and since 1939, you have been Tax Assessor? A I 
have been Tax Assessor. 

Q Now, you testified that you were responsible 

149 for real estate and personal property tax assess¬ 
ments, I believe? A That is right 

* * * • 

Q Did you have a tax blank or form which a taxpayer, 
owning tangible personal property in Mitchell, had to fill 
in and file with you, as the basis for an assessment? 

• • • • 

150 THE BOARD: The question is, did you have 
blank forms? Not Mr. Edwards’ forms; but did you 

have forms which taxpayers w^ould fill in? 

THE WITNESS: Yes, sir. 

THE BOARD: In each year? 

THE WITNESS: Everv year. 

THE BOARD: Yes. 

BY MR. UPDEGRAFF: 

Q Now, did ‘Mr. John H. Edwards, about whom you 
have been testifying here today, fill in any of those tan¬ 
gible personal property tax forms for the years from 
1938 to the date of his death, and file them with vou? 
A No. 

Q Did you ever make an assessment against him for 
tangible personal property for any of the years from 
1938 to the date of his death? A No. 

Q Did you make any assessments against him for real 
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property owned by him in Mitchell from 1938 to thb date 
of his death? A Well, I don’t quite understand that. 
You see, real property is not assessed every year. 

Q Do they pay a tax bill on real property every 
151 year? A They do. 

Q They do? Did Mr. Edwards pay a real es¬ 
tate tax bill every year from 1938 to the date of his death, 
to Mitchell, Indiana? A Well, to the County '{Treas¬ 
urer. 

Q And what was the tax, on what property? A Real 
estate. 

Q Was the real estate the two lots on which had been 
his home, that had been torn down? A Yes. 

Q He didn’t pav a tax on the cemeterv lots; did he? 
A No. 

THE BOARD: Probably tax free. 

# • • * 

154 THE BOARD: Now, why is it that you did not 
make an assessment against Mr. Edwards’ house¬ 
hold furniture? 

THE WITNESS: Well, there was such a small aipount 
of it that I didn’t consider it worth assessing. It was 
out of date. 

THE BOARD: Why didn’t you make an assessment 
against his office furniture? 

THE WITNESS: Well, I didn’t consider it of very 
much value. 

THE BOARD: What kind of an office did he have in 
Mitchell? 

THE WITNESS: Well, it consisted of two rooms; and 
he had the usual furniture; that is, very plain and very 
common. 

THE BOARD: Was his name on the door? 

THE WITNESS: His name was on the door 

155 and on the window, as I recall. 

THE BOARD: And who occupied the office? 
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THE WITNESS: Well, an attorney by the name of 
Mr. Stipp, William Stipp. 

THE BOARD: Do you know what the business rela¬ 
tionship was between him and Mr. Edwards? 

THE WITNESS: Well, I know Mr. Stipp used Mr. 
Edwards’ office, and, of course, his books; and whatever 
was of any value to the office, of course, was assessed to 
Mr. Stipp; he occupied it. It was in his possession. 

THE BOARD: Well, was the furniture in the office 
assessed to anybody? 

THE WITNESS: Well, I think it was included in Mr. 
Stipp’s assessment. 

THE BOARD: You don’t know? 

THE WITNESS: Well, I am not positive of it. I 
don’t recall exactly. 

• • • • 

THE BOARD: Do you know what books were in the 
law library? 

THE WITNESS: No, I couldn’t tell you. They were 
law books. That is about all I know. 

THE BOARD: Do you know how many there were? 

THE WITNESS: No; I couldn’t'tell you. 

156 THE BOARD: Do you know how much space 
they took up? 

THE WITNESS: Well, I would say well over half the 
room, or more. 

* * * • 

THE BOARD: How many sections? That is what I 
am trying to find out. There are sixteen there. 

THE WITNESS: Sixteen? I would say there was 
25, anyway. 

• • • • 

BY MR. UPDEGRAFF: 

Q Was the lawyer you identified as Mr. Stipp the one 
and only lawyer in Mitchell? A Well, at that particu¬ 
lar time, I believe he was. 





83 A 


Q Who was the other lawyer that you mentioned? 
You said there were one or two sometimes. Who was 
the other? A Well, there was a young lawyer came 
157 back out of the service; set up a law office, ahd was 
there for a short time. Then there was an e^-sailor 
came back, and set up a law office; and he is there now. 

* • * • 

THE BOARD: How old a man was Mr. Stipp ? 

THE WITNESS: Well, he was, I would say, 75, or 
approximately so. 

THE BOARD: Very active? 

THE WITNESS :Not too active. 

* * * • 

Redirect Examination 

BY MR. YE ATMAN: | 

• • » # 

15S Q During your work as Assessor, did Mr. Ed¬ 
wards handle anv business for the Lehigh Portland 
Cement Company with you? A You say, after I became 
Assessor? 

Q Yes. A Yes. He handled business from thfe time 
I became Assessor on up to his death, every yearL 

Q Where was that business transacted? A In Mr. 
Edwards’ office. 

Q That is the same office we are speaking of? A Yes, 
that Mr. Stipp occupied. 

Q 'Where is that located? A On the second floor, 
above the Bank of Mitchell. 

Q Did you have occasion to notice whether Mr. Ed¬ 
wards spent much time in that office when he returned to 
Mitchell? A Well, he was there quite a little bit, I think. 

Q Do you know whether he transacted any other busi¬ 
ness in that office, other than the business he handled with 
you? A Well, while I have been with him there, there 
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has been other people come in and talked with him. 

159 Q Professionally, or social visits? A Well, I 
couldn’t say for sure. 

Q Do you know whether Mr. Edwards voted in Indiana 
during the period 1933 to the date of his death? 

* * * • 

A Well, he spoke of voting; but I was not with him 
at the actual time that he voted. He was there during 
the primary election. 

Q Do you recall— 

THE BOARD: Wait a minute. Was there any con¬ 
nection between the time that he was there and tax time? 

THE WITNESS: Well, the primary election is the 
first Tuesday after the first Monday in May. 

THE BOARD: What is tax time? 

THE WITNESS: The time that he gave in the as¬ 
sessment was—the time he came to give in the assessment 
■was the latter part of April. 

# # * • 

160 Recross Examination 
BY MR. UPDEGRAFF: 

Q Mr. Erwin, are you a registered voter in Indiana? 
A I am. 

Q You know, then, the requirements for voting in In¬ 
diana, do you? A I think I do. 

Q What are they? A Well, the first requirement is 
you have to be 21 years of age; and you have to live and 
have your home in the precinct in which you reside in the 
State. 

Q Had you finished? A I don’t recall the ex- 

161 act number of days, now, that you have to live in 
the State or precinct. There is a certain specified 

number of days. 

Q Would it be six months? A I think you have to 
live in the State approximately six months. 
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Q Now, do yon have to register in Indiana, and, par¬ 
ticularly, in Mitchell, Indiana, in order to vote ih any 
year? Do you have to register every year; or is one regis¬ 
tration sufficient? A No; you don’t have to register 
every year. 

Q In other words, if Mr. Edwards registered to vote 
in Mitchell back in 1919, or 1920, say, he could continue 
to vote there the rest of his life, unless some action was 
taken about it? A I am not familiar enough with the 
registration laws to answer that. 

Q When did you register to vote? A When I became 
21 years of age. 

Q How long ago was that? 

THE BOARD: He may not care to answer. 

THE WITNESS: I am 42 now. 

BY MR. UPDEGRAFF: 

Q Have you ever registered since then? A No. 
162 Q Have you voted since then every year? A I 
voted every year. 

Q You have never been challenged as to your right to 
vote, since your first registration when you were 21? A 
No. 

Q Do you know, as a matter of fact, whether Mr. Ed¬ 
wards ever voted in Mitchell since 1938? Did you ever 
see him vote since then? A No, I have never seen him 
vote at all. 

• • • • 

William H. Weithnecht j 

was recalled as a witness by and on behalf of the peti¬ 
tioner, and having been previously duly sworn, was exam¬ 
ined and testified as follows: 
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Direct Examination 

* * * * 

164 BY MB. YEATMAN: 

* * * * 

Q How old are you, Mr. Weitknecht? A I am past 75. 

* m • * 

165 MR. YEATMAN: If Y r our Honor please, I wish 
You would swear me, so I can testify. 

Whereupon— 

R. H. Yeatman 

was called as a witness by and on behalf of the petitioner, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

THE WITNESS: I would like to testify that the state¬ 
ments of taxes due involved in this litigation were re¬ 
ceived by me in an envelope which came through the 
mail, addressed to my firm, Paul and Yeatman, in the 
Munsey Building, Washington, D. C., and that the envelope 
was an envelope, or purported to be an envelope of the 
inheritance Tax Division of the District of Columbia. 

Any questions? 

MR. UPDEGRAFF: Your Honor, I don’t like to em¬ 
barrass Mr. Yeatman; he is such a nice fellow; but I just 
want to ask him one question. 

THE BOARD: Ask him all you please. 

Cross Examination 
BY MR. UPDEGRAFF: 

Q Do you know how that came about, Mr. Yeatman; 
how it came about that the bills were sent to you? A 
T don’t know; but I can assume or reason the 

166 answer for it. 

THE BOARD: Is there any point being made 
that the notice was not properly sent? 
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MR. UPDEGRAFF: I think the point is being made 
in the amended petition that there were no tax bills sent 
to the beneficiaries; going back now to our motion tp dis¬ 
miss on the point that the executors are not persons ag¬ 
grieved. 

Of course, we take the view of whether Mr. Yeatman 
or the executors got the bills, even though they were) sent 
to the beneficiaries is their responsibility, and not the 
District’s. 

* * * * 

MR. UPDEGRAFF: I would like to call on Mr. peat¬ 
man to produce a letter written to him on March 31, 
1948, by Mr. Miller, Assistant Administrator, Inheritance 
and Estate Taxes, regarding the estate of John H. j Ed¬ 
wards. 

• * * * | 

167 THE WITNESS: We attached a copy of it to 

our petition. 1 

THE BOARD: Doesn’t that serve your purpose, Mr. 
Updegraff ? 

THE WITNESS: As Exhibit A. 

MR. UPDEGRAFF: Yes, that is the same one, Ex¬ 
hibit A, to the amended petition. 

* • * * 

THE BOARD: 0. K., then: you don’t need the origi¬ 
nal. 

MR. UPDEBRAFF: No, I don’t need the original. 

• * • * 

Q Well, now, did you answer that letter, Mr. Yeat¬ 
man, either in writing or orally? A I don’t recall. At 
or about that time, I had a number of conversations with 
Mr. Miller; and I think it was as a result of that 

168 letter that I was finally able to get the returns in 
that he wanted. No returns had been filed pr^or 

to that time. 




Q Now, referring to the first paragraph, in which it 
says: 

“It is the understanding of the Assessor’s office that 
you represent the University of Indiana, a beneficiary.” 

Was that a true or untrue statement? A Entirely in¬ 
accurate. 

Q Well, did you advise the Assessor that it was in¬ 
accurate? A I don’t recall; but I am certain that I have 
done that on more than one occasion. Whether Mr. Miller 
or not, I don’t know, because he left that office down¬ 
stairs, and Mr. Mason came in—when, I don’t know. 

Q Directing your attention to the fact that the bills 
were dated June 14, 194S, can you recall whether you noti¬ 
fied either Mr. Miller or anybody else in the Assessor’s 
office, that their assumption that you represented the Uni¬ 
versity of Indiana, the principal beneficiary in this case, 
was incorrect? A I don’t recall. 

MR. UPDEGRAFF: I have no further questions. 

THE BOARD: Did you, in fact, represent the Uni¬ 
versity? 

THE WITNESS: I did not, do not, and never 
have. 

169 THE BOARD: Who hired you to appear in 
this case? 

THE WITNESS: Mr. Snyder; and it came about in 
this manner:— 

THE BOARD: I don’t care how it came about. 

THE WITNESS: I think it is important, if Your 
Honor please, to get the full picture. 

When the ancillary proceedings were taken in this .juris¬ 
diction, Mr. Henley and Mr. Snyder engaged the services 
of my father. He handled that. I came in contact with 
Mr. Henley and Mr. Snyder during that procedure, they 
representing the co-executors; and when the tax matter 
came up, they took it up with me again; and that is how I 
got into the picture. So that it was purely an assumption 
on Mr. Miller’s part. 
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George W. Henley 

was called as a witness by and on behalf of the petitioner, 
and having been first duly sworn, was examined 
170 and testified as follows: 

Direct Examination 

BY MR. YEATMAN: | 

Q State your full name, Mr. Henley. A Geojrge W. 
Henley. H-e-n-l-e-y. 

Q Your residence? A Bloomington, Indiana. 

Q Your profession? A I beg your pardon? 

Q Your profession? A I am a lawyer. 


BY MR. YEATMAN: 

Q Are you a member of the Indiana Bar? A 1 am. 

Q How long have you been such a member? A I 
have been a member of the Bar of the highest ccjurt of 
my State for about 30 years, active in practice before 
that bar. 

Q Do you practice before any of the Federal courts? 


A I do, the Federal District Court of the Southern Dis¬ 
trict of Indiana, and the Northern District of In- 
171 diana, and the 7th Circuit of Appeals, Chicago. 

* * * * 

THE BOARD: Let me ask you, Mr. Henley: Yo^i rep¬ 
resent whom? The executors of the estate? 

THE WITNESS: The executors, the Indiana executors, 
who happen to be also the ancillary executors here |in the 
District. 

THE BOARD: Do you represent, or have von ever 
represented anv of the beneficiaries under the will? 

THE WITNESS: None; and neither has Mr. Yoat- 
man; because his employment— 

# * * * I 


172 BY MR. YEATMAN: 

Q Would you explain the operation of tike in- 



90 A 


tangibles tax? A The Indiana intangibles tax law is 
purely statutory; and the mechanics of it is that the tax¬ 
payer assesses himself. He files no return with any tax¬ 
ing official. He has one, two, or three ways of paying the 
tax, which is one-quarter of one percent on intangibles, 
which are defined in the Act; and which we ordinarily 
speak of as common stocks, bonds, commercial paper, and 
the like, with domestic corporations exempted. 

THE BOARD: How* about preferred stocks ? 

THE WITNESS: Preferred stock. But domestic cor¬ 
porations exempted, and Governments exempted. 

The tax is one-fourth of one percent of the fair value 
of the intangible involved. The taxpayer may, and where 
there are only a few securities usually does purchase the 
stamps at the County Courthouse, where they are on sale 
in each of the 92 counties of the State, from the Countv 
Treasurer: and sticks them on the common stock certificate 
or the preferred stock certificate, or the bond; and nobody 
ever sees that unless it is checked by a taxing official, an 
inspector, to whom he is required to show that in defense 
of his position, as having paid the tax. 

173 The other, and more frequently used method pro¬ 
vided by the statute, and the regulations of the In¬ 
diana Tax Board thereunder, is for the taxpayer to pro¬ 
cure a small form, some of which I have noticed intro¬ 
duced in evidence here, in which the taxpayer describes 
the security, the name of the security, the maturity, and 
the date, and so forth: and on that printed form, rather 
than on the security itself, pastes the required number of 
intangible tax stamps. He can fill it up without in any 
way incumbering the bond or the stock that is in his pos¬ 
session. 

There is no record of those payments made to any 
taxing official. The County Treasurer merely keeps a 
record of the number of stamps that he sells, but not to 
whom; and accounts for the money for each of those 
stamps. 

I think that, in general, describes the mechanics of the 
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self-imposed tax collection of the Indiana intangible:; ta^. 
BY MR. YE ATMAN: 

Q Mr. Henley, would you explain to us the procedure 
whereby, when a person becomes eligible to vote in In¬ 
diana, he continues his eligibility? 

MR. UPDEGRAFF: Now, if Your Honor please, I 
object to Mr. Henley testifying on that question; because 
at the outset of this trial, I invoked the rule on witnesses; 
and Mr. Henley didn’t indicate any intention of testifying 
then. 

174 I don’t object to his testimony heretofore, out I 
do object to his testimony now on voting, when he 

was sitting in the room, contrary to the invocation of the 
rule. 

THE BOARD: Well, he is an expert witness; and if 
he is not telling the truth, it is very easily ascertained. 

I happen to know w r hat the law of Indiana is; so I 
don’t care if he answers it or not; but I am going to 
overrule your objection. 

BY MR. YE ATMAN: 

Q You may answer. A We have a fairly orthodox 
registration law similar to that in many states, ^diich 
requires a registration of the voter, who must be 21 years 
old, in the precinct of his residence; and that registra¬ 
tion is good so long as he continues to exercise his right 
of suffrage thereunder. 

The law provides that if he misses two general elec¬ 
tions, he is then eligible to have that registration re¬ 
voked; and if he does that, a postcard is sent him by 
the County Clerk, warning him that his registration is 
about to be revoked, and giving him a number of days— 
I think it is 30—in which to come in and re-register; 
and if he doesn’t, then that registration is expunged from 
the records. But as long as they continue to vote and 
don’t fail for two different general elections, they are in. 

The general election is the first Tuesday after 

175 the first Monday in November; and the primary 
elections, the Party primary elections are the first 
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Tuesday after the first Monday of May of each year, by 
statute. 

# • * • 

THE BOARD: Do you have in Indiana a gross re¬ 
ceipts tax"? 

THE WITNESS: A gross income tax. 

THE BOARD: What is that levied on? 

THE WITNESS. Gross income, without regard to 
profit; a one percent tax on— 

THE BOARD: What is it levied on? Income from 
investments, or for services, or for what? 

THE WITNESS: Almost everything. It is a rather 
broad based tax. 

THE BOARD: On whom is that levied? 

THE WITNESS: By the State. 

THE BOARD: On whom; not by whom? 

THE WITNESS: Everyone; corporations, partner¬ 
ships, and individuals. 

THE BOARD: Residents of Indiana? 

THE WITNESS: That is right. 

THE BOARD: Did Mr. Edwards pay that tax? 
176 THE WITNESS: I don’t know whether he paid 
it or not. I can express an opinion as to the neces¬ 
sity for him, or lack of necessity. 

THE BOARD: I am asking it as a fact. 

THE WITNESS: I don’t know whether he paid it. I 
couldn’t tell you. 

THE BOARD: All right. 

THE WITNESS: We have no records; I will say 
that. We have discovered no records that related to 
Indiana income tax. 

THE BOARD: How long has Indiana had a gross 
income tax? 

THE WITNESS: Since 1933. 

• • • • 

MR. YE ATMAN: If Your Honor please, I have be¬ 
fore me the 1940-41 issue of Who’s Who in America, 
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which I borrowed and have to take back, which giyes the 
report of John Homer Edwards. I would like t<|) offer 
that, that is, offer a copy of it, in lieu of this yolume, 
which I have to return. I ask Mr. Updegraff whether he 
will take our word for it that the subsequent vplumes 
contain the same language. We couldn’t borrow the vol¬ 
umes to bring them here. We checked that at 

177 Times-Herald, which has the volumes. 

MR. UPDEGRAFF: I object to the it^m on 
John Homer Edwards, on the grounds that it is hehrsay; 
and while 1 have no objection to stipulating with Mr. 
Yeatman that subsequent volumes of Who’s Who contain 
the same entry—I don’t know anything about it—I stand 
on my objection as stated. 

MR. YEATMAN: If Your Honor please, w r e arq deal¬ 
ing here with the intention of a deceased personL We 
assume, No. 1, that this volume, which is a very perma¬ 
nent fixture in the United States, doesn’t just puj; any¬ 
thing in it that is handed to them; No. 2, that probably 
this information came from the deceased himself. 

THE BOARD: I don’t know what information you 
are talking about. Let’s see it. 

MR. YEATMAN: It is John Homer Edwards. | This 
copy is a little easier to read; it is the same thifig. 

THE BOARD: I am not going to waste any tiijne on 
it. I am going to admit it. It is only cumulative of the 
other stuff. 

MR. UPDEGRAFF: Now, if Your Honor please, I 
would like to call your attention to the fact that the) only 
thing we object to is the item in there at the end: “I-Iome, 
Mitchell, Indiana.” 

THE BOARD: I understand. 

* # * • 

178 MR. UPDEGRAFF: I agree to the cojiy. I 
don’t agree to the exhibit. 

MR. YEATMAN: With the stipulation that the same 
article was carried in subsequent copies of Who’s Who 
in America. 
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(Whereupon, the said document was marked Petition¬ 
er’s Exhibit No. 19, and received in evidence.) 

MR. YEATMAN: That is all, if Your Honor please. 

• * * • 

MR. YEATMAN: If Your Honor please, I would 
like to call on Mr. Updegraff to produce the remaining 
District of Columbia personal property tax returns. He 
only produced one. 

* * # • 

MR. UPDEGRAFF: T am willing to produce anything 

Mr. Yeatman wants, if you will just give me a moment. 

# * * * 

MR. YEATMAN: If Your Honor please, I would like 
to offer these in evidence. 

THE BOARD: Any objection? 

MR. UPDEGRAFF: T have no objection. 

MR. YEATMAN: The District of Columbia personal 
property tax returns. 

THE BOARD: These are petitioners’ exhibits. Mark 
them in evidence. 

(WTiereupon. the said documents were marked Petition¬ 
ers’ Exhibits 20 to 23, inclusive, and received in evidence.) 

197 .... 

Will H. Hays 

was called as a witness by and on behalf of the petitioner, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 
BY MR. YEATMAN: 

Q Will you state your full name, Mr. Hays? A Will 
H. Hays. 

Q That is H-a-y-s? A Yes, sir. 

Q And your residence, Mr. Hays? A Sullivan, In¬ 
diana. 

Q Your profession? A Attorney at law. 

Q Were you at one time connected with the Motion 
Picture industry? A Yes. 

Q In what capacity? A From 1922 until 1945, I was 
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President of the Motion Picture Producer^ and 
19S Distributors of America, a trade association; and 
since that time I have been still related to their 
interests as advisor. j 

Q Now, did there come a time, Mr. Hays, wheh you 
became acquainted with John H. Edwards, of Mijfcchell, 
Indiana? A Yes. 

Q When was that? A Well, before 1910. 

• • • • 

Q Now, did that acquaintance continue up to 1933? 
A Yes, yes. 

Q Now, did there come a time when you became Post¬ 
master General? A Yes. 

199 Q WTien was that? A That was in 1921. 

Q Now, as Postmaster General, did you have 
any dealings with Mr. Edwards? A Yes. 

Q What were they? A I asked him to become Solici¬ 
tor of the Post Office Department. 

* • * • 


Q During the period that he was acting as Solicitor 
of the Post Office Department, were you in frequent con¬ 
tact with him? A Yes. 


200 • • • • 

Q About how frequently would you see himfr A 
Well, several times a week. 

Q Was your relationship with Mr. Edwards purely 
business? A No. We became very good friends when 
we were both in Indiana, and.we had the same friends; 
and I referred to him as counsel for the Governor. I 
think it was during that experience that I did have that 
impression of him that made me think of him as Solicitor 
to the Post Office Department. 

Q Now, in your conversations with Mr. Edwards, 'ridiat 
would be discussed in connection with Indiana, 
201 Indiana affairs, if anything? A Well, we cjame 
down here— 

THE BOARD: I presume how to keep the part^ in 
power, in power. 
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MR. YEATMAN: Sir? 

THE BOARD: I imagine it was how to keep the 
party in power, in powder. 

THE WITNESS: I was only National Chairman when 
I became Postmaster General until June of that year; 
when I resigned as soon as we could get matters in the 
state straightened out. But the Judge is still right. 
There was talk, of course, about politics, some; but we 
talked about Indiana about as much. We talked about 
the Post Office Department first; but when vre weren’t 
talking business, the business of the Department, we were 
two Hoosier boys that had come dowm here together; 
and w’e w’ere good friends. Our interest in people at 
home and affairs at home continued while I was there, 
and always when I wmuld see him. He was, as I was, 
working down here; but our interests were there. 

BY MR. YEATMAN: 

Q How* did he refer to Mitchell, Indiana? A Mitchell, 
Indiana, was his home. 

Q Did he refer to it as his home? A Yes, yes. 

Q Subsequent to 1933, did you have occasion to 
202 see him very often? A When I resigned from 
the motion picture job, I was very busy and I did 
not see him after I resigned from the Government, rela¬ 
tively at all, like I did when I was in the Government. 
That job took me around. While he was in the Govern¬ 
ment, I would sometimes see him. 

Q Did you discuss with Mr. Edwards the question of 
voting in Indiana, and national elections? A Yes. 
Whenever we were together—that is, specifically as to 
time or general subject of conversation—I am quite sure 
we discussed it. The answer is, Yes, we w*ould discuss, 
when we happened to be together in later years, matters 
of politics and Indiana politics, yes. 

Q Do you know whether he actually voted? Oh, yes. 
That, I do know. He was always interested. I am sure 
he voted in Indiana. 

Q Mr. Hays, these references made by Mr. Edwards 
as to Mitchell, as being his home, if you know, how long 
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did those references continue to be made in vdur con¬ 
versations with him? A Well, such as I had, as long 
as he lived. John Edwards would always sjieak of 
Mitchell as his home. i 

MR. YEATMAN: That is all. 

Cross Examination 

BY MR. UPDEGRAFF: j 

203 Q You say Mr. Edwards always referred to 
Mitchell, Indiana, as Mitchell? A As his home. 

Q When was the last time he referred to Mitchell, 
Indiana, as his home, speaking to you? A Well' every 
time that I would see him, he would talk about ou^ homes 
in Indiana. 

Q When was the last time you saw Mr. Edwards 
before he died ? A I don’t remember, now. 

Q Was it in 1933? A Oh, I am sure I saw John 
Edwards after that. I was not in Washington much, 
relatively; but— 

Q Can you state approximately when, what jj-ear it 
was vou saw him prior to his death, the last time? A 
' No. 

204 • • * 

BY MR. UPDEGRAFF: 

Q Do you know where Mr. Edwards actually lived for 
many years prior to his death? A Well, I thipk he 
lived in hotels here, or an apartment. 

* * # * 

Q Mr. Hays, I want to find out what you knovj’- as a 
fact, not what you think, please. 

205 Did you ever visit Mr. Edwards at the place 
where he actually lived, say, for ten years prior 

to 1945? * " I 

• # * * 

A Well, I would have to say that I saw him where 
he lived. I don’t know the date or -where it was. put I 
would see him on the street, too. 

Q Where on the street? A Just where I would hap¬ 
pen to meet him. 
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Q Where? Out West? A Oh, no. 

Q Here in the East, or where? A I would see him 
sometimes when I would be in Washington. 

Q Washington, D. C.? A Yes. 

Q When was the last time? A I don’t know. 

Q You saw him? A I don’t know. 

Q Can you recall whether you saw Mr. Edwards sub¬ 
sequent to, say, the year 1937? A I would say that I 
saw’ him after that ? 

Q When after that? A I cannot tell you that. 

206 THE BOARD: When did you quit the Govern¬ 
ment service? 

THE WITNESS: In ’22. 

BY MR. UPDEGRAFF: 

* • • • 

Q In other w’ords, the conversations that you had with 
Mr. Edw’ards about the voting in Indiana, and referring 
to Mitchell as his home, took place at or about the time 
or during the period w’hen you and he were in the Post 
Office service? A The majority of such, but not all; 
because I w’ould see him. He would be in Indiana, and 
sometimes I would see him. And every time that I saw’ 
him, w’e had a Hoosiers’ reunion. 

207 Q Now t , did you ever see Mr. Edwards vote in 
Indiana ? A See him vote ? 

Q Yes. A No, certainly not. 

Q How’ do you know’ that he actually voted? A In 
spite of being out of politics, I continued my interest in 
it; and John would rather brag about it. It was common 
talk among folks about John Edw’ards in Indiana, about 
John Edwards’ loyalty. 

Q Mr. Hays, my question is, How did you know that 
Mr. Edw’ards actually voted in Indiana, if you didn’t see 
him vote? A Chiefly by what he said and others said. 

MR. UPDEGRAFF: I object to the testimony on the 
ground it is hearsay as to Mr. Edw’ards actually voting. 
I have no further questions. 

MR. YE ATM AN: If Your Honor please, the state- 
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ment of Mr. Edwards, himself, that he voted, I think, 
sufficiently answers the question. Is that portion of the 
answer objected to ? 

MB,. UPDEGBAFF: I am objecting to the testimony 
of this witness that Mr. Edwards actually voted, on his 
own testimony. He said he didn’t see him vote; and he 
is making the statement before this Board on the basis 
of what somebody else told him, Mr. Edwardjs and 
208 others. I submit it is hearsay, and it shorld be 
stricken and disregarded by the Board. 

THE BOABD: What do you think about that? 

MB. YEATMAN: If Your Honor please, if Mr. Ed¬ 
wards told Mr. Hays that he voted, I think it is cfearly 
admissible. That is all we can go by. 

THE BOABD: Under which exception to the hearsay 
rule? 

MB. YEATMAN: W'e have a different type case here 
from the case of a living person. The only thin g’ that 
we can go by. 

THE BOABD: There are other ways of proving 
whether a man voted. 

MB. YEATMAN: That may be true; but under the 
circumstances, it would be awfully difficult. 

THE BOABD: I don’t know why. I sustain the 
objection. 


John Sherwood 

was called as a witness by and on behalf of the peti¬ 
tioner, and having been first duly sworn, was exafnined 
and testified as follows: 


Direct Examination 
BY MB. YEATMAN: 

)9 Q State your full name, Mr. Sherwood.. 
John Sherwood. 

Q And your residence? A Mitchell, Indiana. 
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Q Your occupation? A I am a farmer; but at the 
present time, I am Director of the Department of Public 
Welfare, Lawrence County, in Indiana. 

Q Did you know John H. Edwards, whose case we are 
involved with here ? A I did. 

Q When did you first know Mr. Edwards? A Oh, 
ever since I knew anyone. 

Q Now, what was the nature of— 

THE BOARD: That would carry you back pretty far; 
wouldn’t it? 

BY MR. YE ATM AN: 

Q What was the nature of your acquaintance with Mr. 
Edwards? A Well, I met Mr. Edwards first, because 
his father was an attorney, and he did my father’s busi¬ 
ness; and I met John when I was a small boy, in the 
office with his father. 

• • • • 

210 Q Do you remember there came a time when 
Mr. Edwards came to Washington? A I do. 

Q After he came to Washington, did you continue to 
see Mr. Edwards? A Yes, sir. 

Q How often, and where would you see him? A We 
would see him when he would come home, which was most 
every year, if not every two years. 

Q Now, did he visit at your home? A He did. 

Q Did he have any conversations with you relative to 
his stay in Washington? A He did. 

Q In those conversations did he say anything 

211 about coming back to Mitchell? A Always. 

What would he say, if you remember? A He 
would talk of coming back home. He always called 
Mitchell his home. 

After his father and mother died, he would talk of 
coming back and building a home of his own in Mitchell. 

Q Did he go into any detail as to the home that he 
intended to build? A Not to me. As well as I remem¬ 
ber a conversation we had about the home, I asked him 
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if he was going to build it on the old site; and he said 
he wasn’t sure; it might be on the edge of towm. 

Q Now, when was the last time that you had a con¬ 
versation with Mr. Edwards? A In the spring ^efore 
he passed away. 

Q Do you remember what year that was? A Forty- 
five, I think. 

Q Did he say anything about building his home at 
that time ? A He did at that time. 

Q What did he say then? A He said he expected to 
come back and build a home. 

Q Do you know whether Mr. Edwards had a 

212 law office in Mitchell? A He did. 

Q Where was it located? A Over the Bank of 

Mitchell. 

Q Have you ever visited that office? A I have, 

Q Do you remember about when the last time was that 
you were in that office? A It was in—I will say, ’45. 

Q Now, tell us if you know, what names appeared on 
the door to the office? A Edwards & Edwards appeared 
on the window. I am not sure, on the door. I aiii not 
sure what was on the door. 

THE BOARD: What else was on the window ? 

THE WITNESS: On the windows? 

THE BOARD: Yes. 

THE WITNESS: Just Edwards & Edwards, Attorney 
at Law. 

THE BOARD: And what was on the door? 

THE WITNESS: I won’t say positively what w^s on 
the door. 

• • • • 

213 Q When Mr. Edwards would return, how fre¬ 
quently did you say that he came to Indiana ? A 

He came at least once a year, or every two years; if he 
didn’t come during the year, he would always come in 
two years. 
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Q When he would come, do you know approximately 
' how long he would stay? A That depended. I w*ould 
say it would average at least a week. 

Q Do you know what he did on those visits? A He 
visited around among his friends most of the time; and 
then he had some business there that he would take 
care of. 

• * • • 

Cross Examination 
BY HR. UPDEGRAFF: 

Q Mr. Sherwood, what time of the year did Mr. 
Edwards make his annual trips to Mitchell, In- 

214 diana? A When it was just a trip, he generally 
came in the summer season. If he came home to 

vote, that was always in the fall. 

Q Didn’t he handle some tax matters with the local 
tax people at Mitchell on occasions when he w*ent to 
Mitchell, Indiana, every year? A I couldn’t say. 

Q You knew Mr. Edwards pretty well; didn’t you? A 
Yes, sir. 

Q How often did he stay with you at your home in 
Mitchell? A How’ often did he visit? 

Q How* often did he stay? I don’t mean come in and 
sit dow*n, and leave. I mean stay overnight and eat a 
meal. A He never stayed overnight in my home. 

Q I see. Where w*ould he stay, if you know, when he 
went to Mitchell on those trips? A He made his home 
with Noble Moore. 

Q With v*hom? A Noble L. Moore. 

Q He made his home with a relative of his prior to 
her death, did he not, in Mitchell, Indiana? A I don’t 
think so. 

Q Didn’t Mr. Edw*ards have some relative who 

215 lived in Mitchell, Indiana, for a long time? A He 
had a cousin that lived there. 
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Q You don’t know whether Mr. Edwards stayed with 
her at all prior to her death? A Only to visit. |f he 
stayed there, I don’t have any knowledge of it. 

Q Do you know Mr. Stipp, in Mitchell, Indiana? A 
I did. 

Q You did? Is he dead now? A Yes, sir. 

Q When did he die? A He died before Mr. Edwjards 
did; but I couldn’t give you the date. 

Q How long before? A That I couldn’t say. 

Q Was Mr. Stipp alive the last time you were in 
Mr. Edwards’ office in Mitchell? A Yes, sir. 

Q Mr. Stipp was the only lawyer in Mitchell, Indiana, 
was he not? A At one time, yes. 

Q For a long period of time. Wasn’t it for several 
years. A I rather think so. 

Q From your personal knowledge, don’t you know 
that Mr. Edwards had rented his law office in 

216 Mitchell to Mr. Stipp? A Mr. Stipp used his 
office, yes, sir. 

THE BOARD: That isn’t the question. 

THE WITNESS: Sir? 

THE BOARD: That is not the question. The ques¬ 
tion was, did he rent his office to Mr. Stipp. 

THE WITNESS: My understanding was, the office 
was rent free; that Mr. Edwards took care of the office. 
BY MR. UPDEGRAFF: 

Q You don’t know who paid the rent on the office; 
do you? A No, sir. 

# • • • 

Q Did you ever see Mr. Edwards, on these trips, 

217 go to the Tax Office in Mitchell, Indiana? A No, 
sir. 

Q Now, during the times that Mr. Edwards stayed in 
Mitchell each year, prior to his death, how frequently did 
you see him during his stays, which I understood you to 
sav averaged about one week? A He would come down 



104 A 


to our place and visit with us, once, and sometimes twice 
during his stay. 

Q When was it, if you can recall, that Mr. Edwards 
first told you he was coming back to Mitchell and build 
a home ? A I couldn’t recall that. 

Q You don’t know whether it was prior to 1940, or 
prior to 1930? A Well, when he was there, that 'would 
enter into the conversation. 

Q How would it enter into the conversation? A How 
would it? 

Q Yes. How would it come up? A Why, we would 
generally talk about him coming home. We were anxious 
for him to come home and stay. 

Q He never did, though; did he? A How’s that? 

Q He never did go home to Mitchell; did he? A 
Yes. 

218 Q He didn’t go out and build a house? A No. 
He never built a house. 

* • • « 

219 THE BOARD: Do you know when the house 
there was demolished? 

THE WITNESS: Yes, sir. 

220 THE BOARD: When, approximately? 

THE WITNESS: I couldn’t give you the year. 
THE BOARD: Can you tell within ten years? 

THE WITNESS: It has beep some time ago. 

THE BOARD: Well, he died in 1945. Was it in 1940, 
1935, 1930, 1925? 

THE WITNESS: I would say he demolished that at 
least five years before he died, and maybe longer than 
that. 

THE BOARD: Do you know why? 

THE WITNESS: The house was in bad repair. 

THE BOARD: How old a house was it? 

THE WITNESS: Well, I can remember the house for 
50 years. 
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♦ # • ♦ 

Oscar J. Burton 

was called as a witness by and on behalf of the peti¬ 
tioner, and having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

BY MR. YE ATMAN: . | 

221 Q State your full name, Mr. Burton. A Oscar 
J. Burton. 

Q Where do you live, Mr. Burton? A One mile 
north of Mitchell, Indiana. 

Q How long have you lived there? A Abojit 82 
years. 

Q Eighty-two years? A Yes. 

Q What is your age now? A Eighty-seven. 

Q Did you know John H. Edwards? A I di|d. 

Q When did you first know Mr. Edwards? A As 
soon as he was born. 

Q Did you know his parents ? A Yes. 

Q Now, did there come a time when you came t( 
Washington? A Yes. 

Q On your employment? A Yes. 

Q What was your employment then, Mr. Burton? A 
I was in the Post Office Department, as an ordinary Civil 
Service employee. I think Civil Service was in effect 
then. 

222 Q How long did you remain in Government 
employment? A A little over 50 years. 

Q When did you retire from the Government service? 
A In ’34,1934. ' 

Q After you retired in 7 34, did you stay here, or did 
you go back to Mitchell? A I was here for a period 
of time. 

Q About how long? A About five years, if 1 am 
not mistaken. 
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• • * • 

Q That is close enough. After Mr. Edwards came 
here, did you see him? A Often. 

Q About how often? A Oh, I would see him in his 
office, possibly two, three, or four times a week; and 
he would be at my home a couple times in the evening 
a week. 

223 Q A couple times a week? A Yes. 

* # • • 

Q Well, now, between 1933 and the time you returned 
to Mitchell—I think you said it was 1939; is that cor¬ 
rect? A When I returned? 

Q When did you return to Mitchell? A Well, I said 
’29—I would be a little surer that is about *31. About 
’31 would make it a little better. 

Q When did you retire? A Thirty-four. 

Q Thirty-four? A Yes, sir. 

Q And you said you stayed here five years, roughly, 
after that? A Yes. 

Q Which would be ’39. 

Now, during that period, did Mr. Edwards continue to 
visit you at your home? A Yes. While he was here, 
he did. 

Q Now, during the period Mr. Edwards was here, did 
you have occasion to make any trips with him to 

224 Mitchell? A Yes. 

Q What was the purpose of those trips? A 
Usually voting, elections. 

Q How often would you make the trips? A Well, as 
often as the elections would happen, whether they were 
state or national. 

Q Did you make any trips that were not for the pur¬ 
pose of voting? A I think so. 

* • * * 

225 Q Now, did Mr. Edwards ever have any conver¬ 
sations with you about going back to Mitchell? A 

Many times. 
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Q Did he ever say anything about building a house 
in Mitchell? A Yes. 

Q Now, could you tell us what he said? A Well, 
he had spoken about—oh, I don’t know how many times— 
going back home. That is what he said to me. Tlhat is 
the way we talked about Mitchell. And he said lie was 
going to build a new house where he had had hils own 
home torn down. 

At that time, when he spoke to me in that way, there 
was a piece of timber on the old homestead, ten acres, 
in fact. 

Q WTiose homestead? A Mine. 

Q Yours? A And he said—Now, it seems to Ine, it 
was like this—‘ ‘ The last time I was out there, I was 
226 out at the house talking to your sister; ^nd I 
spoke to her about that timber. It is a pretty 
piece of timber.” 

He said, “I am going to get some of that and make 
my new house out of it. ’ ’ 

Q Now, do you recall when you had your last con¬ 
versation with him about building his house? A I 
wouldn’t know that date. It didn’t mean anything di¬ 
rectly; only that it pointed out that he was goihg to 
build a house. 

Q Do you remember whether that happened after 
you had returned to Mitchell, or before you had re¬ 
turned to Mitchell? A I believe that conversation hap¬ 
pened afterwards. 

Q Could you say whether it happened between 1940 
and the time of his death? A 1940? 

Q Can you place the time any closer? A Well* no, 
no. 

Q Was it within the last ten years of Mr. Edwards’ 
life? A Oh, yes. It would be in that time, slure. 
Those things, you realize immediately, things that you 
talk over like that with a man that you have knowr. all 
your life, since he has come into the world, you wouldn’t 
lay great stress on the date. 
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• • • • 

227 Q Did yon ever accompany him on any auto¬ 
mobile trips around Mitchell? A Mr. Wadley, 

228 Mr. Edwards, Mr. Moore, and I, I think we made 
a couple of trips down in the south part of the 

state. 

Q Did you make any of those trips in the later years 
of Mr. Edwards’ life; that is to say, between 1940 and 
1945? A No, no, not that late. 

Q Did Mr. Edwards have a law office in Mitchell? 
A Yes. 

Q Now, do you know anything about that office be¬ 
fore Mr. Edwards started to practice law? A Yes. 

Q Whose office was it? A His father’s. Maybe 
you want a correction, in this much. At that time, the 
office of his father was in the rear part of the building. 
After John became an active lawyer, he moved up into 
the front of the building; and there the office remained 
even after he came here. But I think he eventually 
turned it over to Mr. Stipp. 

Q Mr. Stipp? A Yes. He didn’t sell it to him. He 
just allowed him the privilege; and he carried the key 
after John came here. 

• • • • 


229 Cross Examination 

BY MB. UPDEGRAFF: 

Q Mr. Burton, you are not sure whether it was 1931 
or 1939 when you went back to Mitchell to live; are you? 
A I am not dead sure which of those dates I am closest 
to. 

Q At any rate, it was sometime during the 1930’s? 
You are certain enough as to that? A Yes, I believe 
I am. I believe I am. 

Q Now, in your testimony here today, as you indicated, 
it is difficult for you to pin down any of these facts 
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to any specified time; isn’t it? A Well, the ordinary 
conversation. Many of the questions are just ordinary, 
merely in regard to the time that you talked to John 
Jones, Bill Smith, or anybody else. You hardly would 
be expected to put that down in your memory. 

Q Do you know where Mr. Edwards lived in thte Dis¬ 
trict of Columbia for many years prior to his tjleath? 
A Yes. 

Q Where"? A In the LaSalle Apartments. 

Q Did you ever visit him there ? A Yes. 

Q When ? 

• • • • 

230 Q Now, did you ever see Mr. Edwards vote 
in Mitchell? A Just what do you mean, jiid I 

see him vote ? 

Q Did you ever see Mr. Edwards vote at any election 
in Mitchell? A You mean, did I go up and see him at 
the polls? 

Q Yes. A See him put his ticket through the win¬ 
dow, and so forth? 

Q Yes. A Yes. 

Q When? A I don’t believe I can place that. I was 
trying to think. A presidential election. I can’t just 
give the presidential election that I want to cover, that 
I did go down with him. The day we were talking 4bout 
the election; and that makes me know that is the day 
that I went in. Just what day of the month that was, 
I don’t remember. 

THE BOARD: Who were the candidates in that 
election; do you know ? 

231 THE WITNESS: That is just what I am try¬ 
ing to fix. Then we would have it. 

BY MR. UPDEGRAFF: 

Q Was it Hoover and Roosevelt? 

THE BOARD: Wait a minute. Don’t interrupt. Let 
him try to figure it out. 
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See if you can recall who the candidates were in that 
election. 

THE WITNESS: I believe it was Hoover. 

THE BOARD: The first time or the second time? 
THE WITNESS: The first time. Now, I can be 
mistaken. 

THE BOARD: That would be 1928. 

THE WITNESS: That sounds again like it. 

BY MR. UPDEGRAFF: 

Q Mr. Edwards was a Republican, wasn’t he? A 
Yes, sir. 

• • * * 

232 Q Well, now, you testified about Mr. Edwards 
remarking that he was going to get some timber 

to build a new house? A Yes. 

Q WTien was that, if you can remember? A Well, 
that come up in that period anywhere from 1919, when 
he first commenced to be in the office over there—I 
talked to him almost every day—anywhere along in there, 
up to ’30. 

Q 1930? A That could have happened anywhere in 
that period. I can see that very readily. 

Q In other words, the period between 1919 and 1930? 
A Yes. 

• • • • 

Redirect Examination 
BY MR. YEATMAN: 

Q Mr. Burton, when did you last see Mr. Edwards? 
A Well, he died in ’45. Oh, I would say, ’44 or 

233 early part of ‘45. 

Q Did he say anything at that time about 
building a house in Mitchell? A I don’t ever remember 
talking to him very long, but what he did talk about it. 
We always talked about it. 

Q Do you remember whether at that time he said 
anything about it? A Well, I don’t believe it is pos- 
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sible for a man to take those dates, running o[ver a 
period of time, who has lived with a neighbor, a man 
he has known all his life—I don’t believe you could 
make those dates fast in your mind, so you can hold them 
just to the one date. 

Q Well, you say you cannot recall that conversation, 
or can you recall that conversation? A Just how did 
you word it? 

Q The last time you saw Mr. Edwards in Mitchell, 
you said was in the late part of ’44, or early part of ’45. 
Now, my question was whether at that time he said any¬ 
thing to you about building a house in Mitchell? A If 
he talked to me as much as five minutes, I will guarantee 
we talked about him coming to Mitchell and building 
a house. 

• • • • 

234 THE BOARD: Do you recall when Mr. Ed¬ 
wards demolished the house in Mitchell? 

THE WITNESS: The date? 

THE BOARD: No, not the date. Do you recall the 
incident? 

THE WITNESS: Oh, I remember well. 

THE BOARD: Why did he tear it down? 

THE WITNESS: Well, I expect maybe when he| was 
mad, and they talked about putting a great big tajx on 
there, “I will just tear the house down.” And he did. 

• • • • 

THE BOARD: Did tearing the house down reduce 
the taxation on the lot? 

THE WITNESS: Yes. Well, it reduced it on the 
piece of property. Let’s put it that way. 

THE BOARD: I mean on the lot and house 

THE WITNESS: That is what the tax was, he 
get away from the big end of it, if he tore the 
down. 
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THE BOARD: Do yon remember what time of the 
year he would come to Mitchell? Mas it in the spring 
or in the fall? 

THE WITNESS: Well, I will say I believe it 
235 was in the fall; but I want to ask a question, if 
I may, to the entire party of gentlemen who are 
concerned in this trial. 

Don’t you gentlemen think it is a remarkable thing 
to sit down and ask a man, 87 years old, the dates, dates, 
dates? Do you realize how many dates you asked me? 

• # • * 
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BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 

Petitioners received from the Assessor of the Dis 
of Columbia statements of taxes due dated June 
1948, and on July 9, 194S, paid under protest in wr 
to the District of Columbia the inheritance taxes an<(l 
terest so assessed as follows: 
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Tax upon share of Otta M. Ross 
Interest 

$ 324.15 

27.55 

Total 

$ 351.70 

Tax upon share of Trustees of M. E. 

Church 

Interest 

$ 50.00 

4.25 

Total 

$ 54.25 

Tax upon share of Carrie M. Stein 
Interest 

$ 339.45 

28.85 

Total 

$ 368.30 

Tax upon share of Trustees of Indiana 
University, Bloomington, Indiana 
Interest 

$20,415.51 

1,735.51 

Total 

$22,151.02 


Petitioners filed a petition for a cancellation of such 
assessments and a refund of the taxes and interest paid 
by them, with the Board of Tax Appeals for the District 
of Columbia on September 9, 194S, and on May 9, 1949, 
filed an amended petition pursuant to permission granted 
by the Board. The Board rendered its decision sustain¬ 
ing said assessments on October IS, 1950, and petitioners 
filed their petition for review by this Court on November 
16, 1950. (R. 39) 

The jurisdiction of the Court is invoked under the 
provisions of Sec. 4, Title IX, of the District of Columbia 
Revenue Act, as amended, (D. C. Code, 1940, Title 47, 
Sec. 2404). 

The Court has the power to review decisions of the 
Board of Tax Appeals as under the equity practice in 
which the whole case, both facts and law, is open for 
consideration by the appellate court. D. C. v. Pace , 320 
r. S. 69S-703; Butler v. D. C., 153 F. (2d) 617, 618. 
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STATUTES INVOLVED 

District of Columbia Code (1940), Article I, Inheritance 
Tax, Sec. 47-1601, Imposition of Tax. 

1,4 Taxes shall be imposed in relation to estates of 
decedents, the shares of beneficiaries of such estates, 
and gifts as hereinafter provided: ...” 

Sec. 47-2403. — Appeal from assessment—Payment 
under protest—Hearing and decision. 

“Any person aggrieved by any assessment by the 
District against him of any * * * inheritance, estate 
tax or taxes, or penalties thereon, may, within 
ninety days after notice of such assessment, appeal 
from such assessment to the board, provided such 
person shall first pay such tax, together with penalties 
and interest due thereon, to the collector of ta^es of 
the District of Columbia under protest in writing. 
The mailing to the taxpayer of a statement of taxes 
due shall be considered notice of assessment with 
respect of such taxes. The board shall hear arid de¬ 
termine all questions arising on said appeal and 
shall make separate findings of fact and conclusions 
of law, and shall render its decision thereon in writ¬ 
ing. The board may affirm, cancel, reduce, or in¬ 
crease such assessment.” 

Sec. 47-2404. Review by court, “(a) The de¬ 
cision of the board may be reviewed by the court as 
hereinafter provided if a petition for such review 
is filed by either the District or the taxpayer within 
thirty days after the decision is rendered. ...” 

STATEMENT OF THE CASE 

The question to be decided by the Court in reviewing 
the decision of the Board of Tax Appeals is whether 
decedent, John H. Edwards, lost his domicile of origin 
in Indiana and was domiciled in the District of Colombia 
at his death. 
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Decedent was born in Mitchell, Lawrence County, In¬ 
diana, in 1S69. He graduated from Indiana University 
and Northwestern University and thereafter entered into 
the practice of law with his father in Mitchell, Indiana. 
He was a representative in the Indiana Legislature in 
about the years 1902 to 1910, and during the period from 
1916 to 1920 was counsel for the governor of that state. 
In 1921 he was appointed Solicitor of the Post Office 
Department, and on May 30 of that year came to Wash¬ 
ington to enter upon his duties as such. He retained 
that position until he became Solicitor of the Depart¬ 
ment of the Interior in 1923, and retained the latter posi¬ 
tion until 1925, when he was appointed Assistant Secre¬ 
tary of the Interior. That appointment continued in 
force until May 1, 1933. (J. A. 14A, 15A). 

When decedent first came to Washington he resided at 
a hotel and in 1930 moved into an apartment at 1028 
Connecticut Avenue, consisting of a living room, bed¬ 
room and small kitchen, which continued to be his place 
of physical abode in the District of Columbia until his 
death on August 20, 1945. He never married. (J. A. 
15A.) 

Decedent left a last will and testament made in the 
City of Mitchell, Lawrence County, Indiana, on May 12, 
1943, which was admitted to probate by the Circuit Court 
of Lawrence County, Indiana. Petitioners are the execu¬ 
tors of the will, appointed as such by that Court, and are 
also the ancillary executors thereof, appointed by the 
United States District Court for the District of Co¬ 
lumbia. (J. A. 14A.) 

After the completion of his formal education at In¬ 
diana University and Northwestern University decedent 
entered into the practice of law with his father in an 
office located over the Bank of Mitchell, Mitchell, Indiana, 
under the firm name of Edwards and Edwards. After 
the death of his father he continued to practice law from 
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such office which he maintained until his death in ]1945. 
(J. A. 33A, 56A.) Throughout the period from 1921 
until his death decedent owned the library and furtnish- 
ings in such office and his name remained upon the door 
and windows thereof. (J. A. S1A.) The law library con¬ 
sisted of two hundred or more volumes occupying twenty- 
five or more bookcase sections which occupied over half 
the office. (J. A. 55 A, 56 A, SI A, 82 A, 101 A.) 

During the period of his stay in the District of Co¬ 
lumbia decedent always referred to Mitchell, Indian^, as 
his home and the District as a place where he was pay¬ 
ing temporarily, with a view of returning to Mitchell. 
(J. A. 69A, 7SA.) Also, during the period from 1921 
until his death he made annual visits to Mitchell for] the 
purpose of voting, taking care of legal matters of the 
Lehigh Portland Cement Company there, and visiting 
with friends and relatives. (J. A. 15A, 37A, 38A, 39A, 
43A, 44A, 46A, 65A, 77A, 100A, 101A, 102A.) $uch 
trips lasted about ten days to two weeks, of which about 
four days were occupied by his law business and the re¬ 
mainder was devoted to visiting friends and relatives, 
going on trips to nearby points with a friend and visit¬ 
ing friends there, and also visiting Indiana University 
at Bloomington, Indiana. (J. A. 15A, 38A, 77A, 101 A.) 

Decedent owned a residence in Mitchell which had 
been his family residence and which he occupied on his 
many trips to Mitchell until about 1935 to 1938 or 1939 
when he caused it to be demolished because it was <j>ver 
fifty years old and was in need of extensive repairs. 
(.T. A. 77A, 104A.) 


Decedent frequently and as late as 1945 stated thatj he 
intended to return to Mitchell to live and to build a pew 
house upon the site of the old residence or on the efee 
of town and also stated the type of house he intende4 
construct. (J. A. 40A, 41 A, 46A, 77A, 78A, 100A, idlA, 
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107A.) He also frequently stated that he considered 
Mitchell, Indiana, as his home. (J. A. 69A, 70A, 96A.) 

At his death he owned the site of his former house in 
Mitchell. (J. A. ISA.) He did not own any real estate in 
the District of Columbia. (J. A. 18A.) He also owned 
two cemetery lots in addition to the family burial lot in 
the Mitchell Cemetery in which he was buried. (J. A. 
16A, 17A, 39A, 40A.) At his death he had in the District 
of Columbia household goods of a value of $265, cash on 
deposit of $13,000 and bonds of a value of $90,578.75. He 
also had in New York City stocks and bonds of a value 
of $87,421.25 and cash on deposit of $54,000. (J. A. 16A, 
17A, R. 9.) 

During the period 1921 until his death he filed his Fed¬ 
eral income tax returns with, and paid his income taxes 
to, the Collector of Internal Revenue in Indianapolis. On 
his returns for 1930 and all subsequent years, he gave as 
his address his Washington apartment and his permanent 
address as Mitchell, Indiana. (J. A. 70A). He paid 
Indiana intangibles taxes in 1936, 1937 and 1938, on his 
stocks and corporate bonds. (J. A. 17A.) 

In the 1940-41 issue of Who’s Who in America, and in 
all subsequent editions, in describing John Homer Ed¬ 
wards, the decedent, the following appeared: 

“Home, Mitchell, Indiana” (J. A. 93A.) 

Decedent filed District personal property tax returns for 
the fiscal years 1938, 1939, 1940, 1943 and 1944. The re¬ 
turns for the years 1938,1939 and 1940 contained the nota¬ 
tion “Permanent address, Mitchell, Indiana.” His returns 
for 1943 and 1944 did not contain such notations but the 
1944 return, filed shortly before death, contained the fol¬ 
lowing statement: 

“* * * I do not regard Washington as my resi¬ 
dence and make no attempt to accumulate furnishings 



here, but pay taxes here as if a resident.” (J. A. 
18A, Resp. Exh. T, R. p. 289.) | 

In 1941 and 1943 decedent stated in writing that he was 
a citizen of Mitchell temporarily in the District o£ Co¬ 
lumbia. His 1941 and 1943 wills indicated that h^ ex¬ 
pected to be buried in Mitchell. (J. A. 19A.) 

Decedent had little social activity in the District and 
belonged to no organization of any kind, either in] the 
District or in Indiana. (J. A. 19A.) 

Decedent executed wills in 1925, 1934, 1938, 1941 and 
1943. In each of these documents he described him self 
as “of the City of Mitchell, of Lawrence County, of the 
State of Indiana.” The wills made in 1934 and suibse- 

i 

quently thereto, contained, among others, a bequest to a 
church in Mitchell, and bequeathed and devised the re¬ 
siduum of his estate to Indiana University, or the Trustees 
of the University, for education purposes. (J. A. 19A]) 

Decedent tiled District of Columbia income tax returns 
for the years 1939 to 1944, inclusive. (J. A. 18A.) 

On June 7, 194S, petitioners, as executors of the wiljl of 
the decedent, at the insistence of the Assessor of the Dis¬ 
trict of Columbia, filed an inheritance tax return with the 
Assessor and on June 14, 194S, the Assessor made the 
assessments which are the subject of this appeal. (J. A. 
20 A.) 

Bills for these taxes were sent by mail to the Washing¬ 
ton attorneys representing the petitioners. On July| 9, 
194S, petitioners paid the taxes under protest in writing, 
and on September 9, 194S, appealed therefrom to the 
Board of Tax Appeals. Petitioners, on June 21, 19|1S, 
paid an inheritance tax to Indiana, amounting to $1,776.05. 
(J. A. 20A, 21 A.) 
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STATEMENT OF POINTS 

Petitioners contend that certain of the Findings of Fact 
made by the Board of Tax Appeals were either incom¬ 
plete or not substantiated by the evidence as follows: 

1. Finding number 4 (J. A. 15A) should have included 
the finding that decedent visited Mitchell, Indiana, every 
year from the time he came to Washington to enter gov¬ 
ernment service until and including 1945, the year of his 
death. 

2. Finding number 7 (J. A. 16A) that decedent aban¬ 
doned his intention to erect another dwelling on the site 
of the old one, is not supported by the evidence but in 
fact is contrary to the undisputed evidence. 

3. Finding number 11 (J. A. 17A) is not supported 
by the evidence insofar as the same holds “he did not pay 
the Indiana intangible property tax after 1938’ ’ and that 
“it appears affirmatively that he did not pay (Indiana 
gross income tax) at any time during 1939, 1940, 1941, 
1942, 1943 or 1944.” 

4. Finding number 12 (J. A. 18A) should have included 
a finding that in decedent’s personal property tax returns 
for 193S, 1939 and 1940 there appeared opposite his signa- 
nature the notation, “Address LaSalle Apartments, 102S 
Connecticut Avenue, X. W. (Temporary).” and that his 
return 1944 contained the following notation: “I do not 
regard Washington as my residence and make no at¬ 
tempt to accumulate furnishings here, but pay taxes here 
as if a resident.” 

5. Finding number 15 (J. A. ISA) is not complete and 
minimizes the facts as presented by the evidence relating 
to decedent’s law office, library, occupancy and furniture. 
Such finding should have included a finding that decedent, 
during his stay in Washington and at his death, continued 
to own two hundred or more volumes of law books filling 
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approximately twenty-five bookcase sections in sa|id office, 
the furniture therein and continued his name on {the win¬ 
dows and door of the office. 

6. Finding number 16 (J. A. 19A) should have included 
the findings that decedent's wills dated in 1925, 1934, 1938, 
1941 and 1943 were executed in Mitchell, Indiana, and 
that decedent was buried in the family lot in the Mitchell 
Cemetery, Mitchell, Indiana. 

I 

7. Finding number 19 (J. A. 19A) to the extent that 
it states “but he intended to remain in his apartment 
at the LaSalle, apartment house until he died * ** * ” is 
not supported by the evidence. There should have been 
the finding that as late as the spring of 1945 dfecedent 
stated while on a visit to Mitchell shortly before hik death 
that he expected to return later in the year and puild a 
home there. 

8. Finding number 20 (J. A. 20A) is not supported by 
the evidence but in fact is contrary to the undisputed evi¬ 
dence. 

SUMMARY OF ARGUMENT 

The sole issue is whether or not decedent was domiciled 
in the District of Columbia at the time of his death on 
August 20, 1945. 

Incidental thereto is the correct determination of several 
material facts as set forth in the Statement of joints, 
supra. 

Decedent left his domicile of origin in 1921 and I came 
to the District of Columbia to enter government service. 
He continued in the service of the government until 1933. 
During this entire period and until his death in 19[45 he 
manifested a consistent and unrefuted intent to return 
to his domicile of origin in Mitchell, Indiana, whi<j;h he 
had never surrendered. 
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Decedent did not acquire a domicile in the District when 
he came here to live for an indefinite period while in gov¬ 
ernment service and therefore, until his retirement from 
such service in 1933, had not acquired a domicile in the 
District of Columbia under the authorities. District of 
Columbia v. Murpliy, 314 U. S. 441, 86 L. Ed. 329. 

Decedent throughout his stay in the District expressed 
verbally and in writing his continuing and unwavering in¬ 
tention to return to his domicile of origin and therefore 
the animus manendi referred to in Sweeney v. District of 
Columbia , 72 App. D. C. 30, 113 F. (2d) 25, as essential 
to bring about a domiciliary change is lacking in this case. 

The Board failed to give proper weight to decedent's 
ofttimes expressed intention, expressed verbally and in 
writing under a great variety of situations, of retaining 
his domicile of origin and physically returning thereto 
and on the other hand gave undue consideration and weight 
to the fact that for several years decedent paid income 
taxes to the District and paid the intangible personal 
property tax one year. 


ARGUMENT 

I 

Findings of Fact 

Point 1. In finding number 4 the Board found that 
‘‘for a number of years immediately prior to his death he 
(decedent) went to Mitchell, Indiana * * The witness 
John Sherwood testified that after decedent left Mitchell 
he returned at least once a year or every two years. (J. A. 
101 A.) The witness Weitknecht testified that after his re¬ 
tirement in 1933 decedent returned every year to Mitchell, 
Indiana. (J. A. 37A.) 

Point 2. Finding number 7 (J. A. 16A), that decedent 
abandoned his intention to erect a new dwelling on the 
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site of the old one is, as shown by the Memorandum of 
the Board (J. A. 23A), predicated upon the fact that by 
decedent’s will dated May 7, 1941, subsequently revoked, 
and in his last will and testament dated May 12, 1943, 
such land was devised to the City of Mitchell. No author¬ 
ity is needed for the principle that a will speaks as of the 
date of death. By the mere making of the will decedent 
did not deprive himself of the right, during his lifetime, 
to use and rebuild a house upon the property therein de¬ 
vised. Thus it is submitted that there was no basis for 
the finding that decedent had abandoned his intention to 
erect a new dwelling on the site of the old one. 

Point 3. In the Memorandum filed by the Board of Tax 
Appeals in this case the Board said: 

“As to the management of his tax affairs, it is 
difficult to say that his tax pattern was designed solely 
for the minimization of taxes, but that was certainly 
what could reasonablv have been expected or hopqd to 
be its effect. * * (J. A. 23A, 24A.) 

The Board then found in Finding number 11 (J. A. f7A) 
that “he did not pay the Indiana intangible property tax. 
after 1938.” This finding is based on no evidence or an 
absence of affirmative evidence. In fact the record is silent 
as to whether decedent did or did not pay such tax after 
1938. 

Likewise the Board’s finding that decedent did not pay 
Indiana gross income taxes for the years 1939 through 
1944 is wholly unsupported by evidence. Again the record 
is silent on this question. 

Point 4. Finding number 12 (J. A. 18A) failed t^> in¬ 
clude that in the District of Columbia personal property 
tax returns filed by decedent for the years 1938, 1939 and 
1940 decedent stated his permanent address to be Mitchell, 
Indiana, and there appeared opposite his signature the 
notation, “Address LaSalle Apartments, 1028 Connecjicut 
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Avenue, N. W. (Temporary).” Pets. Exhs. 20, 21 and 22, 
R. pp. 2S1-282, 283-284, and 2S5-286, which are the returns 
in question, clearly show such notations. Moreover, de¬ 
cedent’s personal property tax return for the year 1944, 
executed July 12, 1943, contains the following: 

“I do not regard Washington as my residence and 
make no attempt to accumulate furnishings here, but 
pay taxes here as if a resident.” (Pets. Exh. T, R. 
287-289.) 

Thus it can be readily seen that the Board’s finding— 
“His personal property tax returns for the fiscal years 
1943 and 1944 contained no such notations.” is erroneous 
and in conflict with the information set forth by decedent 
on his 1944 return as quoted above. 

Point 5. Finding number 15 (J. A. ISA) should have 
included the fact that decedent retained his law office in 
Mitchell until his death in 1945, equipped with a library 
and that the law library contained twx> hundred or more 
volumes filling twenty-five bookcase sections, and that his 
name appeared upon the windows and door of the office 
at all times. (J. A. 55A, 56A, 81 A, S2A and 101 A.) 

Point 6. Finding number 16 (J. A. 19A) fails to state 
where decedent’s wills of 1925, 1934, 1938, 1941 and 1943 
were executed. Each of these wills recites that it was 
made at Mitchell, Lawrence County, Indiana. (Pets. Exh. 
No. S, R. p. 24S, No. 9, R. p. 255, No. 10, R. p. 262, and 
No. 11, R. p. 272.) 

Point 7. Finding number 19 (J. A. 19A) is not sup¬ 
ported by the evidence. The Board concluded that de¬ 
cedent intended to remain in his apartment at the LaSalle 
apartment house until he died solely on the strength of 
written instructions to his executors in which decedent 
stated that it might be desirable to continue the rental of 
his Washington apartment until the records and furniture 
therein at the time of his death were disposed of. (J. A. 
23A.) Again the Board treated these instructions as 


being determinative whereas plainly they would ha^fe had 
no effect if prior to death decedent had relinquished the 
apartment in question. Such instructions were intended 
to apply only in the event decedent was occupying the 
apartment at the time of his death. It was testifieq that 
in the spring of 1945 while on a visit to Mitchell decedent 
stated that he expected to return to Mitchell later }n the 
year (J. A. 78A) and build a home there (J. A. I00A, 
101 A). 

Point S. Finding number 20 (J. A. 20A) is that de¬ 
cedent did not at all times since coming to the District 
in 1921 and did not at all or any time since 1933 h&ve a 
fixed and definite intention to return to Indiana an^I re¬ 
sume his former home there and at the time of his death 
was a resident of the District of Columbia. Petitioners 
contend that this finding is not supported by the evidence 
as will be more fully developed below, it being petitioners’ 
position that decedent was not domiciled in the District 
of Columbia at his death. 

II 

Decedent Not Domiciled in District of Columbia 

Concededly decedent’s domicile of origin was Mitchell, 
Indiana. He came to the District to enter government 
service, which service continued until 1933. On the basis 
of the authorities alone it cannot be disputed that ijmtil 
his retirement from government service in 1933 decedent 
retained his domicile of origin. 

“Traditional formula requires conjunction of physi¬ 
cal presence and animus manendi in the new location 
to bring about a domiciliary change. * * *” Sweeney 
v. District of Columbia, 72 App. D. C. 30, 33, llq F. 
(2d) 25. | 

Decedent’s physical presence here is not disputed land 
therefore, as in the Sweeney case, supra, the conflict is 
confined to the element of intent. 
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In District of Columbia v. Murphy, 314 IT. S. 441, 449, 
86 L. Ed. 329, it was held: 

“• * * a man does not acquire a domicile in the 
District simply by coming here to live for an indefinite 
period of time while in government service.” 

Further, it was not meant that one living in the District 
indefinitely—• 

“while in the government service be held domiciled 
here simply because he does not maintain a domestic 
establishment at the place where he hails from.” 
District of Columbia v. Murphy, supra. 

The Supreme Court, in the Murphy case, supra, also 
pointed out that those who live in the District and have 
no intention of returning to their domicile of origin are 
domiciled in the District. 

The Board found that decedent frequently referred to 
Indiana as his home and spoke of returning to Indiana 
(J. A. 19A) and that while in the service of the Federal 
government he voted at every Congressional and National 
election either in person or by absentee voter’s ballot. 
(J. A. l&A). The evidence also is that after his retire¬ 
ment from government service decedent continued to main¬ 
tain his law office with his name on the windows and door 
in Mitchell, returned to Mitchell every year and used that 
law office w T hile there taking care of legal matters, voted 
regularly in Indiana, visited friends and relatives, (J. A. 
15A, 16A, 37A, 3SA, 39A, 43A, 44A, 46A, 65A, 77A, 100A, 
101 A, 102A), from 1921 until his death filed his Federal 
income tax returns at Indianapolis, Indiana, (J. A. 17A), 
gave as his “permanent address” in such returns as 
“Mitchell, Indiana”, constantly and consistently, both in 
writing and orally, referred to Mitchell as his home and 
stated that he intended to return and build a new’ house 
there (J. A. 19A, 69A, 7SA) and maintained his deep in¬ 
terest in Indiana politics up to the end. (J. A. 33A, 73A, 
94A to 99A incl.) In his 1944 District of Columbia per- 
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sonal property tax return he stated he did not regard 
Washington as his residence (Pets. Exh. I, R. p. 289j. In 
the spring of 1945, the year of his death, he again stated 
while at Mitchell that he expected to return and build a 
home (J. A. 46A, 101A). In 1941 and 1943 decedent 
stated in writing that he was a citizen of Mitchell tem¬ 
porarily in the District of Columbia and his 1941 and 
1943 wills indicated that he expected to be burield in 
Mitchell (J. A. 19A). He had little social activity ih the 
District and belonged to no organization of any kind either 
in the District or Indiana (J. A. 19A). 

At his death decedent owned two lots in the Mitchell 
cemetery in addition to the family burial lot in which he 
was buried (J. A. 40A). 

In view of the foregoing uncontroverted facts it is j sub¬ 
mitted that the necessary animus manendi referred t|o in 
Sweeney v. District of Columbia, supra , was completely 
lacking. Tn fact, decedent did all that anyone could do 
(short of remaining out of the District) to maintaih his 
state domiciliation. As to the filing by decedent of District 
of Columbia income tax returns for the years 1939 to 1944, 
inclusive, such returns were required to be filed by per¬ 
sons intending to reside here for an indefinite period of 
time under the formula of the Board of Tax Appeals at 
least until the decision in Seedy v. District of Columbia, 
75 IT. S. App. D. C. 289, wherein this Court recognized 
that the Board had adopted such a formula. 

Tn the Beedy case, supra, it was held that Mr. Bejedv 
retained his state domicile although he was not her^ in 
government service and was here for an indefinite stay). 

In Pace v. District of Columbia , 77 App. D. C. 332, 135 
F. 2d 249, wherein the decedent served in Federal service 
from 1913 until his death, it was held that the decedent. 
Pace, retained his domicile in Florida although he had 
remained in the District of Columbia some twenty-seven 
vears and died in the District of Columbia. 
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The following is a comparison of the Pace case, supra, 
and the instant case from the factual standpoint: 

Family residence —Pace sold the family homestead in 
Florida when he left there in 1913 and never thereafter 
acquired a home or other place of residence in Florida. 
Edwards retained the family home in Mitchell, Indiana, 
and occupied it on his trips to Mitchell until the late 30’s, 
at which time it was demolished due to its age and con¬ 
dition. After the house was demolished decedent retained 
the site and owned it at his death and in 1945, shortly 
before he died stated that he intended to return to Mit¬ 
chell and build a home on the old home site or on the edge 
of town. 

District of Columbia, quarters, etc .—Both Pace and Ed¬ 
wards occupied rented quarters in the District throughout 
their stays here. Pace had household goods stored in 
Florida. Edwards finally disposed of his household goods 
in Indiana after the demolition of his house there. Neither 
Pace nor Edwards owned any real estate in the District 
of Columbia. 

Pace stated that he did not want to make his home in 
Washington—that he would return to Florida at the termi¬ 
nation of his Federal service. Edwards stated on numer¬ 
ous occasions and in the year of his death that Mitchell 
was his home and that he intended to return and build a 
house on the site of his old home in Mitchell (•!. A. 40A, 
41 A, 46A, 77A, 7SA, 100A, 101 A.) Edwards, at his death, 
also owned two lots in the Mitchell Cemetery, where he is 
now buried beside his parents (J. A. 39A, 40A.) 

Assets in District—At his death Pace owned intangible 
assets in the District valued at $250,000.00. Edwards had 
intangible assets in the District valued at approximately 
$111,744.11, which included $6,608.31 on deposit at the Per¬ 
petual Building Association and $6,479.55 on deposit in 
The Munsey Trust Company. He also had $53,SS4.91 
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cash in a custodian account with the City Bank-F|armers 
Trust Company, New York, New York. Pace hid real 
estate in Florida valued at $30,000.00 and notes Secured 
by Florida real estate valued at $28,000.00. Pace s bank 
account in Florida had a balance of $8,416.79, and in the 
District, $189.32. I 

Voting —Both Pace and Edwards voted in person or by 
absentee ballot in their respective home states. 

District of Columbia affiliations —Neither Pace n^r Ed¬ 
wards belonged to any civic or social clubs in the District. 
Pace had no marked interest in District affairs. The evi¬ 
dence in this case likewise shows that Ed^wards had no 
marked interest in District affairs. It was demonstrated 
without contradiction in this case as in the Pace case that 
Edwards, as Pace did in Florida, had a very actiye in¬ 
terest throughout his stay in the District in thel local 
affairs, both civic and social, of Mitchell, Lawrence County, 
Indiana, and surrounding counties. Pace contributed to 
the upkeep of the Crosley Lake Cemetery in Florida in 
which a family burial lot was located. Edwards and two 
others acquired land and turned it over to the Mitchell 
Cemetery at cost in order to permit expansion (pT. A. 
34A). His family lot was located therein and he dwned 
two additional lots in the Mitchell Cemeterv at his death. 

w 

Edwards was buried in the Mitchell Cemetery («J. A. 
40 A.) 

Pace corresponded with citizens of Starke, discjissed 
their problems, and assisted in solving them. Edwards 
likewise corresponded with citizens of Mitchell, and in 
addition, visited them in their homes at Mitchell, and also 
received them in his law office at Mitchell. ( J. A. 38A.) 

District of Columbia Personal Property Taxes —|Pace 
paid District of Columbia intangible personal property 
taxes in 1937, 1938 and 1939 and filed his Federal income 
tax returns at Baltimore, Maryland. Edwards paid Dis¬ 
trict of Columbia personal property taxes for the jjears 
1938-1944 but in his return for 1944 stated that he did 
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not regard Washington as his residence but paid taxes 
here “as if a resident.” Edwards filed all of his Federal 
income tax returns with the Collector at Indianapolis, In¬ 
diana. 

Wills- —Pace’s will stated that he was “of the City of 
Washington, District of Columbia.” Edwards’ several 
wills, including his last will dated May 12, 1943, were exe¬ 
cuted at Mitchell, Indiana, and stated that he was of 
Mitchell, Lawrence County, Indiana. Pace’s will was filed 
in the District of Columbia and later transmitted to Florida 
where it was probated. Edwards’ will was filed and pro¬ 
bated in Indiana. In both cases ancillary proceedings were 
had in the District in which ancillary letters testamentary 
were granted by the District Court here, sitting in Pro¬ 
bate. 

Petitioners believe that the record plainly demonstrates 
that the decedent, John H. Edwards, was not a “bird of 
passage” insofar as his retention of domicile in Indiana 
was concerned. Throughout his long service here and 
until his death, he had never severed the “threads of 
close association” with his friends and relatives in In¬ 
diana. His many declarations as to his intent to return to 
his domicile of origin and his attitude toward the Dis¬ 
trict, as was said in the Pace case, “leave no doubt in this 
regard. ’ ’ 

Also, as in the Pace case, the statements of Edwards are 
persuasive because they were made throughout his stay 
here, and at such times and under such circumstances that 
there was no occasion to fabricate facts. Many of them 
were made when there was no tax problem involved or 
contemplated and under circumstances which removed all 
possibility of doubt as to their purpose; for example, his 
many conversations with the witness Oscar Burton, a life 
long friend and witness whose veracity could not possibly 
be impugned. 
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Pace filed District of Columbia income and personal 
property tax returns. Edwards did likewise but the record 
also is that he filed his Federal returns at Indianapolis, 
gave his permanent residence thereon as Mitchell, Indiana, 
and stated to the same effect in his District of Columbia 
tax returns. In fact, he stated in one, as pointed out 
above, that he did not regard himself as a resident of the 
District “but pav taxes here as if a resident.” (P^t. Exh. 
No. 23, R. p. 289.) 

Petitioners believe the facts of their case to bfe much 
stronger than those of the Pace case. For example, Ed¬ 
wards paid District of Columbia personal property taxes 
on intangibles, exclusive of government bonds, of $12,654.51 
for the year 1938 (J. A. ISA). This return covered his 
holdings as of July 1, 1937. For the fiscal year 1939 
covering his holdings as of July 1, 1938, he reported $33,- 
48S.32 exclusive of government bonds (J. A. 18A). For 
the year 1937 Edwards paid an Indiana intangibles tax 
in the amount of $352.90 and for the succeeding year 
paid Indiana intangibles taxes in the amount of $^57.82. 
(J. A. 17A). Both were based on domicile and po sig¬ 
nificance can therefore attach to the payment of District 
taxes. To remove any doubt about this point petitioners 
refer to two further items, viz., (1) the personal property 
tax returns filed by decedent in which he gave his perma¬ 
nent address as Mitchell, Indiana (Pets. Exh. Nos. |20, 21 
and 22, R. p. 281-286), and the statement appearing under 
Schedule “C” of petitioners’ Exhibit No. 23 (R. p. 289), 
and (2) the fact that there was a period during whiqh the 
administrative officers of the District of Columbia an^. the 
Board of Tax Appeals of the District of Columbia held 
that persons who remained here for an indefinite stay 
were required to file income tax returns and pay \axes 
thereon on the theory that under such circumstances they 
were domiciled here. In Beedy v. District of Columbia, 75 
IT. S. App. D. C. 289, 126 F. (2d) 647, decided Marcii 16, 
1942, this Court said: I 
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“The Board has a formula of its own which it ap¬ 
plies in determining in any given case whether a 
change of domicile has been effected, and holds that 
it has been whenever the subject (1) is a free agent, 
(2) is physically present in the new jurisdiction (the 
District), and (3) has an intention to reside therein 
for an indefinite period of time.” (Underlining sup¬ 
plied.) 

On the basis of the above formula the Board held that 
Mr. Beedy had lost his domicile in Maine, which ruling 
was reversed by the above decision. 

It is deemed pertinent to note here that Mr. Beedy came 
here in 1935, opened an office where he actively practiced 
law in the District of Columbia, and was not, at the time 
he came here in 1935, or subsequent thereto, a govern¬ 
ment employee. 

In contrast to Mr. Beedy, Edwards maintained his law 
office intact in Mitchell, Indiana, from the time he left 
there to come to Washington in government service until 
he died and used that office regularly for business pur¬ 
poses on his annual visits to Mitchell. 

Mr. Edwards, after his retirement from government 
service, had no business activity or connections of any 
kind here in the District and obviously clung to his Mitchell 
office in anticipation of the time when he would return 
there permanently. 

The following is quoted from Sweeney v. District of 
Columbia, 72 App. D. C. 30, 33: 

“Traditional formula requires conjunction of physi¬ 
cal presence and animus manendi in the new location 
to bring about a domiciliary change. * * *” 

As in the Sweeney case, there is no question here 
about the physical presence—conflict being confined to the 
element of intent. If it is conceded, as it must be, that 
Edwards was domiciled in Indiana when he came here 
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in 1921 to accept the office of Solicitor to the Post Office 
Department, then when did his intention to acqi^ire a 
domicile in the District occur? The Court, in the Sibeeney 
case, supra, held that the evidence overthrowing retention 
of original domicile must be “clear and unequivocal.” 
It is respectfully submitted that there is no such evidence 
in this case and that respondent has only two fragments 
of evidence, viz., (1) the admitted fact of decedent’s jieath 
in the District of Columbia, and (2) the fact that decedent 
filed District of Columbia income tax returns. Petitioners 
further submit that the burden of overcoming these facts 
has been amply sustained and that the filing of tax returns 
here, as in the Pace case, is of absolutely no consequence. 

In Henry F. Butler and Estelle E. Butler v. District of 
Columbia , 86 IT. S. App. D. C. 207, decided February 20, 
1950, an income tax case wherein petitioners (appellants) 
contended thev were domiciled in Maine, the court held 
that the case did not fall within the rule applied in Bpedy 
v. District of Columbia and many similar cases ( Co\llier 
v. District, S2 IT. S. App. D. C. 145, 161 F. 2d 649; Beck¬ 
ham v. District of Columbia, S2 U. S. App. D. C. 296, 163 
F. 2d 701), viz., “that a person living in the District of 
Columbia while on personal business or in government 
employ for an indefinite period retains his former domi¬ 
cile so long as he has an abiding, fixed and definite in¬ 
tention to return and take up his home there.” The cdurt 
held instead that the Butler case fell within the doctrine 
of Arbaugh v. District of Columbia, 85 U. S. App. Dj C. 
97, 176 F. 2d 2S, viz., that “a person who lives in the 
District and has no fixed and definite intent to return! to 
a former domicile is domiciled in the District of Columbia 
for local income tax purposes.” 

In the Arbaugh case petitioner testified: 

“I have no expectations to go anywhere. I have 
no expectations to stay here. 1 have no expectations 
of any kind. 
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“I have not had any intention of going anywhere, 
any more than I have had any intention of staying 
in the District. 

u • * * 

“My home is where I am.” 

On the basis of the above testimony the court held 
that Miss Arbaugh did not have a fixed and definite in¬ 
tention to return and take up her home from whence she 
came and was therefore domiciled in the District. The 
court said, in part: 

“* * * The effect of this rule is that a person 
without any intent one way or the other is domiciled 
here if he lives here.” 

In the Butler case, supra , petitioner testified: 

“• * * But I cannot say that I ever expect to pull 
up stakes from any place and settle permanently in 
another.” 

Thus it is seen that in both the Arbaugh and Butler 
cases the petitioners admittedly had no fixed intention to 
return to the places where they claimed to be domiciled 
and in fact, had no intention one way or the other, whereas 
in the instant case the testimony of all witnesses is that 
John H. Edwards throughout his stay in the District had 
a continuing fixed intention to return to Mitchell, Law¬ 
rence County, Indiana. For example, the following is 
quoted from the testimony of 'William H. Weitknecht (J. 
A. 69A): 

“Q Mr. Weitknecht, in your many conversations 
with Mr. Edwards, how did* he refer to the District 
of Columbia and Mitchell, Indiana, in connection with 
what he considered his home? 

* • * * 

“THE WITNESS: Always referred to Mitchell 
as his home; the District of Columbia as a place where 
he was staying temporarily, with a view of ultimately 
returning to Mitchell, his home.” 
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It is therefore submitted that unless the testimony in 
the record as to decedent's intention is completely dis¬ 
regarded it must be held that at his death John H. Ed¬ 
wards retained his domicile in Indiana as contended), es¬ 
pecially since the record in the instant case with respect 
to intent is the direct antithesis of the records in j the 
ArbaugJi and Butler cases, supra. As late as 1945, the 
year in which he died, Edwards told the witnesses Erwin 
and Sherwood that “he expected to come back and build 
a home.” (J. A. 77A, 78A, 100A, 101A.) 

Significantly decedent filed his last Federal income tax 
return with the Collector of Internal Revenue in Indi¬ 
anapolis, Indiana, in the spring of 1945, only a few months 
before his death. This act further evidences the continu¬ 
ous and persisting intent to maintain his Indiana domicile 
right up to the end. In fact, this return, as in all otjher 
previous returns, contained his statement to the effect 
that Mitchell, Indiana, was his permanent address jmd 
that he was only temporarily located in the District of 
Columbia. 

The determination of the question of domicile or resi¬ 
dence has been universally held as one involving manv 
factors. Xo one of these factors is conclusive. M^re 
physical abode alone is only one. but not a controlling 
factor, any more than an isolated statement of the de¬ 
cedent himself as to his intention. Other factors are con¬ 
sidered along with the two above conflicting factors. 

In this case we find a decedent, over a long period of 
vears, asserting his Indiana residence officially in pis 
Federal income tax returns filed in Indianapolis, by |iis 
correspondence and statements attached to his several 
wills, by his payment of Indiana intangibles taxes only 
imposed on citizens of that state, by the retention of a 
law office in Mitchell, Indiana, and use of it at intervals 
up to the time of his death, owning and continuing to 
own real estate in his home town, and by continuous voting 
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in Indiana. Then by his own many oral statements made 
to many people who have testified in this case, he always 
evidenced his intent to retain his legal residence and 
domicile in Indiana. These statements were never re¬ 
futed to show that he expressed an opposite intent at 
any time during his entire lifetime. His last Federal 
income tax return for 1944 filed in 1945, shortly before 
he died, in the Collector’s office at Indianapolis, not Bal¬ 
timore, contained the same unequivocal assertions of in¬ 
tent to continue his Indiana residence and domicile as 
did the previous ones over the years. In addition, he told 
his friends in the spring of 1945 that he would return 
to Mitchell, Indiana, his home, to reside. He buried his 
mother and father there. His Executors and familv like- 
wise buried him there in the family burying ground. 

One other circumstance appears here as a significant 
domiciliary factor of interest. This man was a graduate 
of the state university, Indiana University, and he, as 
a continuing and persistent resident and domiciliary of 
Indiana, naturally turned to the state university of his 
own state as the principal beneficiary of his last will and 
several of the previously made wills. When he cast about, 
as a bachelor without too many close relations, for a 
charitable objective or an educational objective, did he cast 
about among the manv fine colleges, universities and chari- 
ties of the District of Columbia of wffiich the taxing offi¬ 
cials accused him of being a resident for death tax pur¬ 
poses? No! He naturally turned to Jiti own state when he 
had the problem of an educational bequest. He naturally 
turned to his alma mater, the state university of Indiana, 
the state in which he was born, reared, educated, practiced 
law’ and physically resided for 52 years of his life. 

What he did in distributing his estate by his last will 
is particularly revealing in that it is obviously a domi¬ 
ciliary of Indiana speaking. He first said in his will 
that he w’as of the City of Mitchell. Lawrence County in 
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the state of Indiana. Next he directed his executors to 
purchase and place upon his grave in the Mitchell Cem¬ 
etery a marker similar to that on the graves of hi si father 
and mother. Then he made some specific bequests to his 
only living relatives, in Lawrence County, Indiana. There¬ 
after follows a gift to his church in his home town in 
Indiana and a gift to the City of Mitchell itself for the 
benefit of the cemetery, and also a gift to that <t'itv of 
real estate for a municipal park or playground. 

Lastly and most important the entire residuum, ap¬ 
proximately 95% of his total estate, was bequeathed in 
trust to The Trustees of Indiana University at Blooming¬ 
ton, Indiana, in the county adjoining his own eouniy, for 
the establishment and maintenance of a perpetual scholar¬ 
ship fund to be known as “The John H. Edwards Trust 
Fund”, the net income from which was dedicated to schol¬ 
arships and fellowships for deserving students based upon 
“good citizenship, character, especially attitude tbward 
public service and the likelihood of future usefulness to 
society, scholastic ability, intellectual capacity and upon 
such other bases and qualifications, and in such maner, 
as The Trustees of Indiana University in its discretion 
and judgment may determine from time to time, but always 
without regard to considerations of religion, creed, race, 
national origin, color, sex or political affiliation.” 

This man wdio had been born and raised in Incfiana, 
always voted in Indiana, maintained some professional 
relationship by part time law practice and maintaining 
a law T office to the very time of his death, buried his 
parents in the family burial ground, also was appropri¬ 
ately buried by the side of his parents. Everything con¬ 
nected w T ith his life and death compel and overwhelpi to 
the natural and reasonable conclusion that he nevek* re¬ 
linquished his Hoosier residence. Certainly he neveb wa¬ 
vered from his express, continuous and persistent inten¬ 
tion to stay a Hoosier from the very earliest days when 
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he was saying orally, executing documents and officially 
writing on tax returns, etc. that he w’as a resident of 
Indiana. 

Another important aspect of decedent’s retention of 
his domicile of origin was the fact that he was a staunch 
Republican and deeply involved and interested in Indiana 
politics throughout his lifetime. He was a representative 
in the Indiana legislature from 1906 through 1910 (J. A. 
33A). Subsequently he became counsel to the governor 
of Indiana and still later, through his close association 
with Will H. Hays (then National Chairman of the Re¬ 
publican Party and Postmaster General), embarked upon 
an extended period of service in appointive offices with 
the Federal government which culminated in his serving 
as Assistant Secretary of the Interior under presidents 
Coolidge and Hoover. (J. A. 94A to 99A, incl.) 

The witness Evans testified that during her contacts with 
decedent beginning in 1944 and up to his death the topic 
of their conversations usually centered around Indiana, 
politics in Indiana and decedent’s friends out there. (J. 
A. 73A.) 

Needless to say, the entire record in this case is replete 
with testimony that the decedent, further evidencing his 
deep interest in Indiana politics, religiously voted at al¬ 
most every election in Indiana in person throughout his 
life. 
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CONCLUSION 

The decedent, John H. Edwards, was bona fidedly domi¬ 
ciled in the State of Indiana, the state of his nativity 
and origin, which domicile he never abandoned nor re¬ 
linquished during his stay in the District of Columbia, 
he having always declared by act and deed his fixed in¬ 
tention of returning to Mitchell, Lawrence County, Indi¬ 
ana, the place which he considered to be his home and 
domicile and the physical facts support his own many 
statements and declaratons of intent. 

We respectfully submit, therefore, that all taxes and 
interest paid by petitioners under protest to the District 
of Columbia should be refunded. 

Respectfully submitted, 

A. Harding Paul 
Rudolph H. Yeatman, Jr. 

Attorneys for Petitioners 

Of Counsel: 

George W. Henley 
William H. Snyder 
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William H. Weitknecht and Noble L. Moore, Executors, 
Estate of John H. Edwards, Deceased, Petitioners, 

v. 

District of Columbia, Respondent. 

ON PETITION FOR REVIEW OF DECISION OF THE BOARD OF T|\X 
APPEALS FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE 

This is a District of Columbia inheritance tax case. 
Under the statute involved, infra, and applicable decisions, 1 
if the decedent was domiciled in the District of Columbia 
at the time of his death, his property had a taxable si^us 
in the District, the transfer of which was subject to ti|ix. 
The Assessor made assessments against legatees under 

1 See Pace v. District of Columbia, 73 Wash. Law Rep. 537 (May 25. 1945); 
District of Columbia v. Pace, 320 U. S. 698. 88 L. Ed. 408. 64 S. Ct. 406 (1M(). 
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the decedent’s will (App. 20, Finding 22). The decedent’s 
Executors appealed to the Board of Tax Appeals for the 
District of Columbia from said assessments on several 
grounds, one of which was that the decedent, at the time 
of his death, was domiciled in the City of Mitchell, Indiana 
(App. 21, Finding 23). The respondent moved to dismiss 
the appeal on the ground that petitioners (the Executors) 
are not persons aggrieved by the ass*ess*tments but the 
motions were overruled (App. 21, Finding 24). After the 
hearing before the Board the petitioners, in their brief, 
abandoned all issues except that of domicile (App. 21, Find¬ 
ing 23). 

The Board of Tax Appeals made extensive and thorough 
basic findings of fact on the question of decedent’s domicile 
(App. 14-20), based upon the testimony of several witnesses 
and documentary evidence, 2 and an ultimate finding of fact 
(App. 20, Finding 20) based upon such basic findings to the 
effect that decedent was a resident of the District of Colum¬ 
bia at the time of his death. The Board concluded as a 
matter of law that since the decedent was domiciled in the 
District at the time of his death the decedent’s property 
here involved had a taxable situs in the District at such 
time, and that the inheritance taxes involved were cor¬ 
rectly assessed and the assessments should be affirmed 
(App. 21, 22, Conclusions 1, 2). A decision was entered ac¬ 
cordingly (App. 26). 

The only question presented to this Court, as stated in 
petitioners’ brief, is whether the decedent was domiciled 
in the District of Columbia at his death. 

The first three paragraphs of petitioners’ Statement of 
the Case on page 4 of their brief are based upon Findings 
of Fact 1, 2 and 3 (App. 14, 15). The remainder of the 
Statement consists of certain selected portions of the evi- 

2 The process by which findings of fact are to be made is set forth in 
Saginaw Broadcasting Co. v. • Federal Communications Commission, 68 App. 
D. C. 282, 96 F. 2d 554, cert, denied 305 U. S. 613, 83 L. Ed. 391. 59 S. Ct. 72. 
and Johnston Broadcasting Co. v. Federal Communication Commission, 85 
U. S. App. D. C. 40, 175 F. 2d 351. 
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deuce adduced before the Board of Tax Appeals sparingly 
interspersed with portions of the Board’s Finding^ of 
Fact. Respondent believes that the following additional 
Findings of Fact are material and wholly support the 
Board’s ultimate Finding that decedent was domiciled in 
the District at the time of his death: 

1. Decedent’s Federal government service ended in 1<)33. 3 
(App. 15, Finding 2.) From that time until his death on 
August 20, 1945, the decedent resided in the District of 
Columbia (App. 15, Finding 3). He died in the District 
(App. 14, Finding 1). Although decedent frequently spoke 
of returning to Indiana, no reason appeared why he cbuld 
not have gone to Indiana and resumed his home therO at 
any time after his government service ended in 1933 (App* 
19, Finding 19). Decedent was a lawyer. Prior to coining 
to the District decedent had been attorney for the 
Indiana, plant of a cement company; for a number 
immediately prior to his death decedent went to Mitchell in 
April or May of each year 4 for the purpose of assisting 
that company with regard to its local taxes. This business 
would occupy decedent about four days but he would remain 
for a week or ten days. He received fees each year ifor 
these services, plus his traveling expenses, meals qnd 
lodging for a week or ten days. (App. 14, 15, Findings 

1 ’ 2 ’ 4 - ) . . J 

2. Decedent was not engaged in any business or profes¬ 
sional activity, except the professional services rendered 
to the cement company set forth above, for several years 
prior to his death. His only income, in addition to the fees 
received from the cement company, consisted of dividends 
and interest. (App. 15, Finding 5.) 

3. Prior to coming to the District in 1921 decedent h|ad 
lived in a home in Mitchell, Indiana, which he owned, a^id 
which had "been the residence of his father. In the middle 
1930’s decedent caused this home to be demolished and 

3 He was a Republican (Tr. 231). 

4 Decedent’s several wills were made in April or May (Tr. 24S. 255. 262. 272, 
276. 303). 


Mitchell, 
of years 
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disposed of the personal property therein. The house was 
old, in a bad state of repair, and he complained about the 
taxes levied on it. 5 6 Although decedent spoke of erecting 
a new residence^ possibly on a different site, he never took 
any steps to that end. Although decedent may have, at 
one time, intended to erect another dwelling on the site of 
the old one, he abandoned such intention as early as 1941. 
(App. 16, Finding 7.) 

4. Although decedent voted at every Congressional and 
National election while he was in the service of the Federal 
government (App. 16, Finding 6) from 1921 to 1933 (App. 
14, Finding 2), the evidence tending to show that he voted 
in Indiana after that time was not persuasive to the Board 
(App. 25). 

5. The laws of Indiana imposed intangible-property taxes 
on residents of that State during the period from 1933 to 
the date of decedent’s death. Decedent did not pay such 
taxes after 1938.® (App. 17, Finding 11.) Also, from 1933 
to the date of decedent’s death, the laws of Indiana imposed 
a gross income tax in excess of $1,000 on residents of that 
State (App. 17, Finding 11). Decedent’s net income for 
the years 1939 to 1944, inclusive, was $6,816, $6,787, $7,117, 
$5,269, $4,384 and $4,006, respectively, in addition to income 
from United States Government bonds of the maturity 
value of $80,000 to $90,000 (App. 15, Finding 5). It did 
not appear that decedent ever filed gross-income tax re¬ 
turns or paid gross-income taxes in Indiana (App. 17, Find¬ 
ing 11). On the other hand, beginning with the year 1939 
and continuing through the year 1945 (the year of deced¬ 
ent’s death) the laws of the District of Columbia imposed 
income taxes on individuals “domiciled in the District of 


5 A witness testified in response to a question as to why decedent tore the 
house down: “Well, I expect maybe when he was mad, and they talked about 
putting a great big tax on there, ‘I will just tear the house down.’ And he did.” 
(App. 111.) 

6 Decedent expressed “surprise and disappointment" at the amount of in¬ 
tangible-property taxes he had to pay to Indiana (App. 43). This happened 
about the middle or latter part of the 1930’s (App. 66. 67). about the time 
decedent demolished his home in Indiana (App. 16, Finding 7). 
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Columbia” on the last day of the taxable year. 7 Decedent 
filed District of Columbia income tax returns for the years 
1939 to 1944, inclusive (App. 18, Finding 12), and paid 
such taxes which were very much less than Indiana intan¬ 
gible-property taxes would have been (App. 24). The rates 
of the Indiana gross-income tax and of the District of 
Columbia net-income tax were substantially the same, and 
decedent’s net income was always within $250 of his gross 
income (App. 24 and App. 18, Finding 12). Decedent’s Dis¬ 
trict of Columbia income-tax returns, filed for the years 
1939 to 1944, inclusive, did not contain any notation in¬ 
dicating that he was domiciled in Indiana or elsewhere 
than in the District of Columbia (App. 18, Finding 12). 

6. A portion of decedent’s bonds and all of his sto^k 
certificates were in the custody of a New York bank and 
trust company at or before his death, and the remainder of 


the bonds were in his safe-deposit box in the District j>f 
Columbia. Decedent’s funds were on deposit in New York 
and the District of Columbia at the time of his death; he had 
no money on deposit in Indiana and none of the stock certi¬ 
ficates or bonds were in that State. (App. 16, Finding 8.) 

7. Decedent intended to remain in his District of Colum=- 
bia residence until he died. In a document prepared by 
him on May 4, 1944, for the assistance of his executors in 
the execution of his last will and testament he advised them 
to continue the rental of his apartment in the District until 
all records were removed and furniture was disposed of. 
Decedent further suggested that his executors pay a 
month’s rent in advance. (App. 19, Finding 19.) 

STATUTE INVOLVED 


The material provisions of the statute involved are con¬ 
tained in Title V, Sec. 1, of the District of Columbia 
Revenue Act of 1937, 50 Stat. 673, 683, ch. 690, as amended 
(Sec. 47-1601, D. C. Code, 1940), and are as follows: 


"Secs. 47-1501, 47-1502 and 47-1551, D. C. Code, 1940, and Supp. 
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“Sec. 1. (a) All real property and tangible and 
intangible personal property, or any interest there¬ 
in, having its taxable situs in the District of Colum¬ 
bia, transferred from any person who may die 
seized or possessed thereof, either by will or by 
law, or by right of survivorship, * * * shall be sub¬ 
ject to a tax as follows: • • • ” [Then follows 
the tax rates.] 

SUMMARY OF ARGUMENT 

It is settled that Findings of Fact of the Board of Tax Appeals 
will not be disturbed unless “dearly erroneous”. The only ques¬ 
tion presented to this Court is whether the decedent was domiciled 
in the District of Columbia at the time of his death. This is a 
question of fact. Petitioners contend that certain basic Findings 
of Fact arc either incomplete or not substantiated by the evidence. 
However, petitioners cannot avoid the Board’s findings of fact 
unless they can show that they are clearly erroneous. This they 
have not done. Furthermore, the evidence adduced shows that 
the basic findings attacked by petitioners are correct, adequate, 
and supported by substantial evidence. The Board’s ultimate 
Finding of Fact that the decedent did not since coming to the 
District and, did not at all or any time since 1933 have a fixed 
and definite intention to return to Indiana and resume his former 
home there, and that at the time of his death he was a resident 
of the District of Columbia, is clearly correct 
The basic facts show that at least since 1933, when decedent 
left Federal Government service, the decedent did not intend to 
return to In diana and resume his former home there. About the 
middle or late 1930’s the decedent demolished his family home 
in Indiana and expressed surprise and disappointment at the 
annual amount of Indiana intangible-property tax he had to pay 
to that State. Decedent stopped paying such Indiana taxes after 
1938 and began to file District income tax returns and pay the 
District income tax, which he continued to pay until his death. 
Also, decedent did not pay the Indiana income tax. Liability for 
these taxes in either taxing jurisdiction was based upon domicile. 
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By this sudden and deliberate change in tax status the decedent, 
as a domicialiary of the District, obtained a great annual saving in 
taxes. Aside from this, decedent’s annual trips to Indiana were for 
business purposes, he obviously ceased voting in Indiana after 
he left the Federal service, his only permanent place of physical 
residence since at least the middle 19.30’s was in the District; of 
Columbia, he died in the District of Columbia, and in one of the 
latest expressions of his desires before death suggested to his 
executors that his District residence be retained by them for a 
time after his death. These undisputed facts clearly support the 
determination by the Board of Tax Appeals that the decedent 
was domiciled in the District at the time of his death and, ac¬ 
cordingly, the Board’s decision should be affirmed. 


ARGUMENT 


The Findings of Fact arc Correct and Should Not be Disturbed. 

The statute governing the Board of Tax Appeals (Pet. 
Br., p. 3) requires that the Board shall make “findings of 
fact and conclusions of law” and “render its decision there¬ 
on in writing”. It is settled that such findings of fact will 
not be disturbed unless “clearly erroneous”. Connecticut 


Avenue Cafe v. District of Columbia , 83 U. S. App. D. C. 
272,169 F. 2d 304, and Riggs Development Co. v. District of 

Columbia, . U. S. App. D. C.. 184 F. 2d 698, ce rt. 

denied 340 U. S. 918, 95 L. Ed. 280, 71 S. Ct. 351. 

As set forth in petitioners’ brief under “STATEMENT 
OF QUESTION PRESENTED,” the first paragraph |of 
the “STATEMENT OF THE CASE” and the first para¬ 
graph of the “SUMMARY OF ARGUMENT,” the only 
question presented is whether the decedent was domiciled in 
the District of Columbia at the time of his death on August 
20, 1945. This is a question of fact. District of Columbia 
v. Murphy , 314 U. S. 441, 455, 86 L. Ed. 329, 62 S. Ct. 303. 

In petitioners’ Statement of Points on appeal (Br., p. 8) 
it is contended that certain Findings of Fact made by the 
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Board of Tax Appeals are either incomplete or not sub¬ 
stantiated by the evidence. This contention was not made 
before the Board of Tax Appeals. 8 Under the authorities 
cited above petitioners cannot successfully avoid • the 
Board’s findings of fact unless they can show that they are 
clearly erroneous. The following will show that the find¬ 
ings attacked are correct, adequate, and supported by sub¬ 
stantial evidence: 

1. Petitioners contend that Finding 4 should have in¬ 
cluded a finding that decedent visited Mitchell, Indiana, 
every year from the time he came to Washington to enter 
government service until and including 1945, the year of 
his death (Br., p. 8). The Board’s complete finding in this 
respect was (App. 15): 

“Prior to coming to Washington, decedent had 
been attorney for the Mitchell plant of a cement 
company, and for a number of years immediately 
prior to his death he went to Mitchell, Indiana in 
April or May of each year, for the purpose of as¬ 
sisting that company with regard to its local 
taxes.” (Italics supplied.) 

This finding as to decedent’s annual trips to Mitchell was 
based upon the conflicting testimony of the witnesses Sher¬ 
wood and Weitknecht as set forth in petitioners’ brief (p. 
10) and, in addition, a letter from the Lehigh Portland 
Cement Company to the Government of the District of 
Columbia dated January 5, 1950, wherein it was stated 
(Tr. 306): 

“Mr. Edwards made a trip once each year to 
Mitchell, Indiana, his former home, to file returns 
in connection with the local taxes.” 

8 The “Docket” entries (Tr. 242) show that no motion was made to correct 
any alleged omissions or errors as contemplated by Rule 15(c) of the Rules 
of Procedure Before the Board of Tax Appeals, which provided: “(c) Mo¬ 
tions for rehearing, reconsideration, further hearing and the like, or to vacate, 
correct or revise a decision shall be made within fifteen (15) days after promul¬ 
gation or entry of the decision.” (Par. 65330, Prentice-Hall State and Local 
Tax Service, 1950, District of Columbia.) 
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After considering the evidence upon which this finding 
was based it is clear that the Board of Tax Appeals coijld 
not possibly have made a more accurate finding. In a|iy 
event, it is not the function of an appellate court to judhe 
the credibility of witnesses or to weigh the evidence ajid 
determine which construction of it appears most logical. 

Wynne v. Boone, _ U. S. App. D. C. ., _F. 2d_ 

(No 10429, decided April 26, 1951). See also United States 
v. Yellow Cab Co., 338 U. S. 338, 341, 94 L. Ed. 150, 70 S. 
Ct. 177. 

2. Petitioners contend that the Board’s finding in Find¬ 
ing 7 that, in 1941, decedent abandoned his intention to erect 
another dwelling on the site of the old one, which had been 
demolished in the middle 1930’s (see par. 3, Counter-State¬ 
ment of the Case, supra), is not supported by the evidence 
(Pet. Br., pp. 8, 10, 11). This finding is based upon 
decedent’s wills dated May 7, 1941, and May 12, 19^3, 
wherein the decedent devised the site to the City of Mitchell 
to be used for a municipal park, playground, or other 
municipal purpose (App. 16). While it is true, as stated in 
petitioners’ brief (p. 11), that a will does not take effect 
until the testator’s death, it is equally true that a will ex¬ 
presses the intentions of the testator at the time the will 
is made as to the disposition and future use to be made of 
his property. When the decedent made the 1941 will he 
was 72 years of age. He was born in 1869 (App. 14, Finding 
2). When decedent made his last will in 1943 he was 74 
years of age. These expressions of intention, made late in 
decedent’s life while he was physically residing in t|he 
District, coupled with the fact that in 1944 when decedent 
was 75 years of age he instructed his executors to retain his 
District residence for a month after his death (App. 19, 
Finding 19), clearly support the Board’s finding. 

3. Petitioners contend that Finding 11 is not supported 
by the evidence insofar as it holds that decedent did not p^v 
the Indiana intangible-property tax after 1938 and that it 
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appeared affirmatively that decedent did not pay the In¬ 
diana gross-income tax at any time during 1939, 1940, 
1941, 1942, 1943 or 1944 (Pet. Br., pp. 8, 11). Petitioners 
contend that the record is silent on these matters. The 
reasoning of the Board in these respects is clearly set forth 
in the Board’s memorandum (App. 24). Such reasoning 
is amply supported by the record. The decedent was a 
thorough man with respect to keeping records (App. 67). 
The only records found showed that the decedent paid the 
Indiana intangible-property tax only for the years 1936, 
1937 and 1938 (App. 67, 71). Sometime in the middle or 
late 1930’s the decedent expressed surprise and disappoint¬ 
ment at the amount of Indiana intangible-tax he had to 
pay (App. 43, 66, 67). It was also in the middle of late 
1930’s when the decedent disposed of his household goods 
in Mitchell, Indiana (App. 58, 59), and demolished the 
family home there (App. 40, 111; App. 16, Finding 7) ap¬ 
parently for the principal purpose of avoiding high taxes 
(App. 111). Then, beginning in 1939 decedent discontinued 
paying the Indiana intangible-property tax and, from then 
until the time of his death, paid the District of Columbia 
income tax, which was very much less than Indiana in¬ 
tangible-property taxes would have been (App. 18, 24; Tr. 
189). No records were found to show that the decedent 
had ever paid the Indiana gross-income tax (App. 92), 
and it is quite obvious that the decedent—a tax lawyer— 
would not have filed returns and paid such taxes for the 
years 1939 through 1944 when he voluntarily filed District 
of Columbia income tax returns for those years, based 
upon his domicile in the District, and paid District income 
taxes computed therefrom (see App. 24). It is not neces¬ 
sary that findings of fact recite evidence; the evidence 
must be weighed as to its accuracy and credibility, from 
which basic facts must be determined and ultimate facts in¬ 
ferred. Saginaw Broadcasting Co. v. Federal Communica¬ 
tions Commission, supra. This the Board did in the present 
case. 
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4. Finding 12 is attacked by petitioners for the Board’s 
failure to include a notation on decedent’s District personal 
property tax returns for the years 1938, 1939 and 1940 with 
respect to decedent’s District address in addition t<j> the 
notation therein that decedent’s “permanent address’ was 
Mitchell, Indiana, as found by the Board (App. 18, find¬ 
ing 12). As previously stated, the Board is not called upon 
to “recite” evidence. The only purpose of notations on 
District personal property tax returns for years pricer to 
1940 respecting the alleged permanent and temporary resi¬ 
dences of the taxpayer would have been to indicate to the 
Assessor whether the taxpayer claimed to be liable, or not, 
for the District intangible-property tax. This tax was 
abolished in 1939, as pointed out by the Board (App. 24). 
Thereafter, any notations in District personal property! tax 
returns as to where the taxpayer claimed to be a perman¬ 
ent resident or domiciliary have been entirely immaterial. 
Also, the Board’s finding (App. 18) that the decedent’s Dis¬ 
trict personal property tax returns for the fiscal years 1938, 
1939 and 1940 contained the notation “Permanent ad¬ 
dress, Mitchell, Indiana” (Tr. 281, 283, 285), and that his 
District returns for the fiscal vears 1943 and 1944 i Tr. 
287, 317) contained no such notations, is entirely correct. 
The Board could have found, if deemed material, that the 
decedent made the following notation in his 1943 and 1944 
District personal property tax returns (Tr. 287, 317), re¬ 
ferring to his District address: “My only address id as 
above where I have a living apartment,” except that the 
word “living” was omitted from one of the notations. 

5. Finding 15 pertaining to decedent’s law office in Mit¬ 
chell, Indiana, which is attacked by petitioners (Br., p. (12) 
as incomplete, is clearly correct and supported by sub¬ 
stantial evidence (App. 55, 56, 80-84, 101, 103, 108). 

6. Finding 16 is attacked by petitioners as being in¬ 
adequate because it does not recite that decedent’s various 
wills were made at Mitchell, Indiana (Pet. Br., p. 12). Un<(ier 
the decisions of District of Columbia v. Murphy, supra , and 
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Texas v. Florida> 306 U. S. 398, 83 L. Ed. 817, 59 S. Ct. 
563, 121 A. L. R. 1179, it does not appear to be material in 
the least respect where a decedent made his various wills. 
In the Murphy case the Court said (314 U. S. 455) that the 
place where a man lives is properly taken to be his domicile 
until facts adduced establish the contrary, and that “In 
fact, the search for the domicile of any person capable of 
acquiring a domicile of choice is but a search for his 
‘home.’ ” In any event, in view of the dramatic changes 
made by the decedent in the middle or late 1930’s, as pointed 
out above, it could not be remotely material where he made 
his wills prior to that time. Finding 16 must be read with 
other findings relating to decedent’s wills and annual 
trips, particularly Finding 1 where the Board found that 
decedent’s last will was “made in the City of Mitchell” on 
May 12, 1943, Finding 4 where the Board found that 
decedent made annual trips to Mitchell, Indiana, “in April 
or May of each year,” for the purpose of assisting a 
cement company with regard to its local taxes (App. 15), 
and Findings 7 (App. 16) and 18 (App. 19) pertaining to 
decedent’s wills. 

7. Petitioners assert that Finding 19 to the extent that 
it states that decedent intended to remain in his apartment 
at the LaSalle apartment house until he died is not sup¬ 
ported by the evidence (Pet. Br., pp. 9,12). They point out 
that the finding in this respect is based upon written in¬ 
structions of the decedent to his executors to continue the 
rental of his District apartment for a period of time after 
his death and then state (Pet. Br., p. 13) that such instruc¬ 
tions were intended to apply only in the event decedent 
was occupying the apartment at the time of his death. 
Decedent was, in fact, occupying such apartment in the 
District at the time of his death (App. 14, 15, Findings 1 
and 3). In further support of this assertion petitioners 
refer to the testimony of two witnesses allegedly to the 
effect that the decedent stated in 1945 (shortly before his 
death) that he expected to return to Mitchell “later in the 
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year (J. A. 78A) and build a home there (J. A. 100A, 
101A) ” (Pet. Br., p. 13). The testimony is conflicting. T|h.e 
decedent’s health began to fail in 1944 and he died in 19]f5 
(App. 43). One witness testified that decedent did npt 
state any time he intended to build a house and return to 
Mitchell (App. 46). Another witness testified that de¬ 
cedent stated he intended to go back to Mitchell lattr 
in the year 1945 but did not state the purpose (App. 7$j). 
The testimony of a third witness on this point is also con¬ 
flicting (App. 100, 101). In weighing this evidence the 
Board undoubtedly chose the written instructions of the de¬ 
cedent rather than the conflicting testimony of certain wit¬ 
nesses in making the finding. This was proper. Saginaw 
Broadcasting Co. v. Federal Communications Commission, 
supra, Wynne v. Boone, supra. 

8. Finally, petitioners attack Finding 20 on the ground 
that it is “not supported by the evidence” (Pet. Br., pp. 9, 
13). Finding 20 is the “ultimate” finding in the case which 
was required to be reached by inference from the baste 
findings. Saginaw Broadcasting Co. v. Federal Communi¬ 
cations Commission, supra. Since, as we have shown, the 
basic findings are supported by the evidence and are clearly 
correct rather than clearly erroneous, Finding 20 must 
stand, or be stricken down as “clearly erroneous,” in ligljt 
of the basic findings. Petitioners do not seek to strike 
down Finding 20 on the ground that it is clearly errone¬ 
ous but, rather, seek to avoid its effect by calling attention 
to selected portions of the evidence and basic findings an^l 
by comparison of certain selected portions of the 
and basic findings in the present case with certai 
facts in the case of Pace v. District of Columbia, 77 Aph. 
D. C. 332, 135 F. 2d 249, affirmed District of Columbia v. 
Pace, 320 U. S. 698, 88 L. Ed. 408, 64 S. Ct. 406.° In light 
of the decisions of the Supreme Court in Texas v. Florida,, 
supra, and the Pace and Murphy cases, supra, and the deci- 

B The Pace case was eventually decided principally for the District of Co(- 
lumbia because the decedent’s property for the most part, had a “taxable situs” 
n the District at decedent’s death without regard to the place where decedent 
was domiciled. Pace v. District of Columbia, 73 Wash. Law Rep. 537. 


evideneb 
n of the 
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sions of this Court in the Saginaw Broadcasting Co., Con¬ 
necticut Avenue Cafe and Riggs Development Co. cases, 
supra, the Board’s findings of fact should not fall by such 
attack. 

II 

The decision of the Board of Tax Appeals affirming the assess¬ 
ments involved, based upon findings of fact that decedent 
was domiciled in the District of Columbia at death, was 
correct and should be affirmed. 

The decedent died in his apartment in the District of Co¬ 
lumbia which had been his residence since 1930. His serv¬ 
ice with the Federal Government ended in 1933, and no 
reason appeared why he could not have returned to his 
former home in Indiana at any time thereafter. The * 
decedent’s home in the District of Columbia, where he died, 
was the only residence he had for many years prior to his 
death—at least after the decedent demolished his family 
home in Indiana during the middle 1930’s. The home was 
demolished because it was in bad repair and the decedent 
wanted to avoid high taxes on it. About the same time the 
decedent became dissatisfied and disappointed because he 
had to pay high intangible-property tax-es to Indiana, 
based upon his domicile in that State. Decedent did not 
pay such taxes after 1938 and, beginning in 1939 and con¬ 
tinuing to the time of his death, he voluntarily filed District 
of Columbia income tax returns and paid the taxes self- 
assessed thereby (Supp. Tr. 3-23). The District of Colum¬ 
bia individual income tax, voluntarily computed and paid 
by the decedent, was imposed only upon individuals domi¬ 
ciled in the District on the last day of each taxable year 
(Sec. 47-1502(a), D. C. Code 1940). Also, as the Board 
pointed out, the decedent did not pay the Indiana income 
tax which was imposed upon all residents and domiciliaries 
of that State (App. 17, 18, 24). Aside from decedent’s tax 
saving by not paying the Indiana gross income tax, the 
Board pointed out (App. 24) that the decedent’s shift from 






15 


payment of the Indiana intangible-property tax to pajv- 
ment of the District of Columbia income tax, beginning jin 
1939, resulted in substantial tax savings. In 1936,1937 ai;id 
1938 the decedent’s intangibles amounted to much less thin 
they did at the time of his death (App. 16, 17, Findings 8, 
11). Yet in 1936, 1937 and 1938 the decedent paid In¬ 
diana intangible-property taxes amounting to $342.50, 
$352.90 and $257.82, respectively; whereas the decedent’s 
District of Columbia income taxes from 1939 to 1944, in¬ 
clusive, amounted to only $62.24, $61.81, $66.76, $42.(^9, 
$33.85 and $30.07, respectively (Supp. Tr. 3-23). 

The Supreme Court stated in the Murphy case, supra , 
that the question of domicile is a difficult one of fact, aid 
then, referring to the Board of Tax Appeals for the Dis¬ 
trict of Columbia, said (314 U. S. 455): 

1 

“To hold taxable one who contends that he is 
not domiciled here, the Board need not find the 
exact time when the ‘attitude and relationship of 
person to place which constitute domicile, Texas v. 
Florida, 306 U. S. 398, 411, were formed, so long 
as it finds they were formed before the tax day. 
What was at first a firm intent to return may have 
withered gradually in consequence of dissolving 
associations elsewhere and growing interests in 
the District. It is common experience that this 
process usually is unmarked by any dramatic or 
even sharply defined episode. The taxing au¬ 
thority need not find just when the intent was 
finally dissipated; it is enough that it finds that 
this has happened before the tax day.” 


In the present case there were the unusually dramatic and 
sharply defined episodes, consisting of the deliberate de¬ 
molition of decedent’s old family home in Indiana and 
shift in decedent’s tax status from liability to Indiana tp 
liability to the District of Columbia. In each case the 
liability was based upon domicile in the taxing jurisdiction. 
The decedent was a lawyer, presumably a tax lawyer since 
his annual visits to Mitchell, Indiana, were unquestionably 
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made for the purpose of representing a cement company 
in Mitchell with respect to its taxes there. It is further 
significant that although the decedent voted in Indiana while 
he was in Federal Government service (App. 16, Finding 6), 
petitioners failed to prove that he voted there after that 
time (App. 25). The decedent’s only ties with his former 
friends in Indiana were those wilich coincided with his 
brief visits to Indiana on behalf of his only client, wiien his 
traveling expenses to and from that place and the expenses 
of his stay there were paid by the client (App. 23). 

Aside from the foregoing, as pointed out by the Board 
(App. 19, 23), decedent’s written instructions to his exe¬ 
cutors, made about one year before his death, suggesting 
that they retain decedent’s District residence for a short 
time after his death, show that he intended to live in the 
District until the time of his death. The District residence 
w T as his only home. 

Two of the important questions to be answ r ered in 
determining whether a former resident of a State 
has changed his domicile to the District under the 
criteria prescribed by the Supreme Court in the Murphy 
case are (314 U. S. 458): “Did he pay taxes in the old 
community because of his retention of domicile which he 
could have avoided by giving it up? Were they nominal or 
substantial?” In the present case the taxes avoided in In¬ 
diana w’ere substantial. Other important questions pro¬ 
pounded in the criteria set forth by the Supreme Court are 
(314 U. S. 457): “What bridges have been kept and what 
have been burned? Does he retain a place of abode there, 
or is there a family home with which he retains identity?” 
The decedent destroyed his family home in Indiana at or 
about the time he changed his tax liability from Indiana 
to the District. He obviously did not vote in Indiana after 
1933 when he left the service of the Federal Government, 
and he had no ties in Indiana that were of any consequence, 
as pointed out by the Board. 

The District Assessor was fully warranted in holding 
that the decedent w^as domiciled in the District at the date 
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of his death. District of Columbia v. Murphy, supra. T^ie 
facts, as found by the Board of Tax Appeals, were based 
upon substantial evidence and fully support the determina¬ 
tions made by the Assessor and the Board. The burden of 
proving otherwise was on the petitioners. If there lijid 
been any additional evidence which would have tipped the 
scales in favor of petitioners’ contention that the decedent 
was still domiciled in Indiana at the time of his death, it 
undoubtedly would have been adduced. Failure to adduce 
proof as to a material issue establishes the presumption 
that proof, if adduced, would have been unfavorable. 
Graves v. United States, 150 U. S. 118, 121, 37 L. Ed. 102|1, 
1023, 14 S. Ct. 40; Kirby v. Talmadge, 160 U. S. 379, 383, -t0 
L. Ed. 463, 16 S. C. 349; Interstate Circuit v. United States, 
306 U. S. 208, 226, 83 L. Ed. 610, 59 S. Ct. 467. The testi¬ 
mony in large part pertained to the decedent’s statements 
and actions prior to and during his Federal service frojn 
1921 to 1933 (App., passim), particularly the testimony of 
Mr. Hays (App. 94-99) and of Mr. Burton (App. 105-1121. 

CONCLUSION 

The findings of fact, conclusions of law, and decision cf 
the Board of Tax Appeals were clearly correct and shoul 
be affirmed. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C ., 

Chester H. Gray, 

Principal Assistant Corporation Counse 
D. C., 

George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 
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Inxtrii States (Court of Appeals 

For the District of Columbia Circuit 

No. 10,906 

William H. Weitknecht and Noble L. Moore, Executors, 
etc., Estate of John H. Edwards, Deceased, Petitioners, 

v. 

District of Columbia, Respondent. 

REPLY BRIEF FOR PETITIONERS 

I 

1. That the findings of fact may not be disturbed on 
appeal unless “clearly erroneous’’ is fundamental. The 
Supreme Court so held in D. C. v. P-ace, 320 U. S. 693-703. 
In petitioners’ brief, certain of the findings of the Board 
of Tax Appeals were objected to as being incomplete or 
not supported by the evidence, which, it is submitted, is 
equivalent to a charge of being clearly erroneous, it being 
petitioners’ contention that a finding may be correct in¬ 
sofar as it goes, but, at the same time, “clearly erroneous” 
insofar as its purpose is concerned if it fails to contain 
sufficient of the essential facts presented at the tr^al as 
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to state the case proved by the evidence. A finding not 
supported by the evidence is “clearly erroneous.” 1 

To illustrate, respondent quotes Finding 4 at Page S of 
its brief. It states, among other things, that “* * * for 
a number of years immediately prior to his death he (de¬ 
cedent) went to Mitchell, Indiana in April or May of each 
year. * * 

Petitioners do not know how many years the language 
“for a number of years” is supposed to cover. One wit¬ 
ness testified that after decedent left Mitchell he returned 
“at least once a year or every two years.” (J. A. 101 A.) 
Another testified that after decedent retired in 1933 he 
returned “every year.” (J. A. 37A.) Respondent at Page 
8 of its brief quotes from a letter from the Lehigh Port¬ 
land Cement Company addressed to the District of Co¬ 
lumbia wherein it was stated (Tr. 306) that decedent “made 

a trip once each year to Mitchell, Indiana, his former home 

* • * 

There was no evidence to the contrary and it is sub¬ 
mitted, therefore, that Finding 4 limiting such visits to 
“a number of years immediately prior to his death” is 
correct insofar as it goes, but is deficient in that it does 
not present the true and material fact that decedent made 
such trips every year from the time he came to the Dis¬ 
trict of Columbia to enter government service, or at least 
every other year, up to the time of his death. 

The finding as made tends to give the impression that 
perhaps such trips were made only during the last two, 
three or four years of decedent’s life, whereas the fact is 
that there was no substantial break or hiatus in such trips 
from the time he came here to accept a position as Solicitor 
to the Post Office Department until his death. As the 
basic question before this Court is whether the decedent 

1 Slavin v. Port Service Corporation (C. C. A. Pa.) 138 F. (2d) 
386. 
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had ever relinquished his domicile or origin—Indiana— 
and had become domiciled in the District of Columbia, a 
finding that decedent made trips to his domicile of origin 
each year as opposed to trips in the latter years of his life 
is of considerable importance. Thus, it is submitted that 
the finding is clearly erroneous by omission. 

2. The second argument in respondent’s brief (Page 9) 
relates to petitioners’ objections to Finding 7 of the Board 
of Tax Appeals. Respondent concedes that a will does 
not take effect until the testator’s death and states (Page 
9) that it is equally true that a will expresses the inten¬ 
tions of the testator at the time the will is made “as to 
the disposition and future use to be made of his property.” 

Petitioners concede respondent’s statement of law inso¬ 
far as it goes, but with the limitation that any intention 
so gleaned from the will, is what may be termed a| con¬ 
ditional intention, that is, putting ourselves in the place 
of the testator, his intention was that if he died without 
having disposed of the property in question or improved 
it or changed his will by codicil or made a new will, his 
intention was as set forth in the will in question. However, 
nowhere in decedent’s wills is there anything indicating 
an intention that he would not dispose of his homesite 
during his lifetime, or build upon it or make some other 
disposition of it. Therefore, it is the position of petitioners 
that decedent’s intention at the time of the making of the 
will was that his property be disposed of as set forth therein 
whether or not he erected a house upon the old homesite, 
and had he erected a house thereon and physically moved 
in, there would have been no necessity to change his will 
in any respect. 


3. At Page 10 of respondent’s brief the statement is 
made that “The only records found showed that decedent 
paid the Indiana intangible-property tax only for the years 
1936, 1937 and 1938 (App. 67, 71).” (Italics suppled.) 



Petitioners object to the use of the word ‘‘only”, itali¬ 
cized in the above quotation. It tends to represent that 
such records indicated decedent did not pay such taxes 
in any other years whereas the testimony (App. 67, 71) 
w’as that no other records were found among the effects of 
decedent except the returns for the years 1936, 1937 and 
1938. There is absolutely no evidence in the record as to 
whether decedent did or did not hie such returns and pay 
such taxes prior to 1936 or subsequent to 1938. 

4. Respondent at Page 11 of its brief misses the real 
point of petitioners’ objection to the incomplete nature of 
the Board’s Finding number 12. The Board undertook to 
state in such finding what notations w^ere made by deced¬ 
ent with reference to address upon his personal property 
tax returns for the years 1938, 1939, 1940, 1943 and 1944. 
(App. ISA.) However, the Board failed to include the no¬ 
tation appearing on decedent’s 1944 return wherein dece¬ 
dent stated he did not regard Washington as his residence 
but paid taxes here as if a resident. Thus, the finding, 
while possibly technically correct as far as it goes, is in¬ 
complete, misleading and incorrect when viewed from the 
standpoint of the purpose of a finding of fact for the nota¬ 
tion on the 1944 return makes a point blank refutation of 
the Board’s finding, all of which is directed toward show¬ 
ing decedent’s intention as to his residence. Here again 
the finding is erroneous by omission. 

5. Respondent replies to petitioners’ objection to Find¬ 
ing 15 merely by stating it was supported by the evidence. 
The finding (App. ISA) states decedent continued to own 
“some” law books in his “former” office in Mitchell, 
whereas the evidence was that decedent retained the law 
office in Mitchell until his death and that he owned the 
librarv therein which consisted of two hundred or more 
volumes, filling twenty-five bookcase sections (A. 55A, 56A, 
81 A, S2A and 101 A). Here again the finding is techni¬ 
cally correct in that decedent did own some law books but 
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by omitting the size of the library the Board gives no basis 
for this court to use in determining the proper weigpt to 
be given to the existence of the library. Ironically enough, 
the size of the library was developed by the Member Sole 
of the Board of Tax Appeals on his own questioning of the 
witness. The testimony vras as follows: (App. 82A) 

“THE BOARD: Do you know -what books wefe m 
the law library? 

“THE WITNESS: No, I couldn’t tell you. ^hey 
were law books. That is about all I know. 

“THE BOARD: Do you know" how many there 
were ? 

“THE WITNESS: No; I couldn’t tell you. 

4 4 THE BOARD: Do you know how much space they 
took up? 

44 THE WITNESS: Well, I would say well bver 

half the room, or more. 

# * * * 

“THE BOARD: How many sections? That is 
what I am trying to find out. There are sixteen there. 

THE WITNESS: Sixteen? I would say there was 
25, anyway.” 

6. At the top of Page 13 of respondent’s brief two 
statements are made which require comment. First, the 
statement, 44 The testimony is conflicting”, and secondly, 
the statement, 4 4 One witness testified that decedent did not 
state any time he intended to build a house and return 
to Mitchell.” 

As to the first statement, petitioners submit there is 
absolutely no conflict. The witness Erwin testified (App. 
78A) as follows: 

“Q. In 1945, w T hen you had your conversation \Hth 
Mr. Edwards, did he state wdien he intended to cbme 
back to Mitchell, Indiana? A. Well, he stated he 
planned to come back later in the year. 

44 Q. Did he say why he intended to come back; for 
what purpose he intended to come back? A. I do not 
recall him giving any specific purpose.” 
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The witness Sherwood testified (App. 101A) that his last 
talk with deceased occurred in 1945 and as to such con¬ 
versation testified as follows: 

“Q. Did he (decedent) say anything about building 
his home at that time? A. He did at that time. 

“Q. What did he say then? A. He said he ex¬ 
pected to come back and build a home.” 

Obviously there is no conflict in the above testimony 
nor in the testimony referred to by respondent as appear¬ 
ing at App. 46A. The latter testimony, when examined, 
clearly reveals that the statement of the witness related 
to time, i.e., decedent did not state to him the month, day 
or year he intended to return and build a home, whereas 
a literal reading of the statement in respondent’s brief 
would convey the idea that decedent had at no time stated 
he intended to return and build a home. 

7. Respondent’s argument commencing at Page 13 of 
its brief is predicated upon a conclusion that the basic 
findings of the Board are supported by the evidence and 
clearly correct and that, therefore, Finding 20, which is 
the ultimate finding, is correct. Petitioners submit that 
certain of the basic findings, as outlined in their principal 
brief and as referred to hereinabove, are not supported by 
the evidence or are incomplete and, in some instances, give 
an erroneous impression due to such incompleteness. 

Since the objective is to determine the intention of the 
deceased in order to determine his domicile at death, Find¬ 
ing 20 is clearly erroneous if petitioners’ contentions as 
to the basic findings are correct and the basic findings are 
viewed as a whole with such corrections. Petitioners be¬ 
lieve that the comparison of the facts of the instant case 
with those of Pace v. District of Columbia, 77 App. D. C. 
332,135 F. (2d) 249, affirmed District of Columbia v. Pace, 
320 U. S. 698, 88 L. Ed. 408, 64 S. Ct. 406, set forth in its 
opening brief at Page 15 illustrates that Finding 20 is 
clearly erroneous. 
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In footnote 9 at Page 13 of respondent’s brief, it is 
stated that the Pace case was eventually decided principally 
for the District of Columbia because decedent’s property 
for the most part had a “taxable situs” in the District at 
decedent’s death without regard to the place where deced¬ 
ent w r as domiciled. Pace v. District of Columbia, 73 ^"ash. 
Law Rep. 537. Such footnote illustrates the injustice of 
the Board’s decision. For example, Finding 8 (App. }6A) 
states that, at his death, decedent owned stocks and b^nds 
worth approximately $178,000 and money on deposit 
amounting to approximately $67,000; that, at or shprtlv 
before his death, his bonds of the par value of $7,00(}, all 
of his stock certificates and $54,000 of the total of $67,000 
were in custodian accounts w T ith a New York bank and 
trust company. Finding 9 (App. 17A) is that none oi[ de¬ 
cedent’s property was at any time employed by decedent 
in any business in the District. In these circumstances 1 and 
in view of respondent’s reference to the ultimate outcbme 
of the Pace case, if we are to consider taxable situs aside 
from the question of domicile, none of decedent’s property 
had a taxable situs in the District, (Finding 9, App. ljTA) 
and, if any of his property had a taxable situs irrespective 
of domicile, the property in the custodian accounts fiad 
such a situs in New York City. Such accounts contained 
cash, a small amount of bonds and all of decedent’s stocks. 
The only conclusion which may be drawn from these facts 
is that such accounts were maintained by decedent for the 
purpose of trading in New York as otherwise they would 
serve no purpose. 

II 

Commencing at Page 14 of respondent’s brief it is 
argued in effect that decedent’s intention to return to In¬ 
diana waned to the point of non-existence sometime befbre 
the tax day. The principal basis of the argument is tkat 
decedent saved taxes by paying income taxes to the District 
of Columbia. Abandonment of intention to return cannot 
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properly be determined from the fact of payment of Dis¬ 
trict of Columbia taxes. In Pace v. District of Columbia, 
supra, decedent paid District of Columbia intangible per¬ 
sonal property taxes, but this court nevertheless held that 
he was domiciled in Florida. Furthermore, as heretofore 
pointed out, the returns filed by decedent contained nota¬ 
tions to the effect that he was not domiciled here—that he 
did not consider himself a resident but paid taxes as though 
a resident. Taking the many oral and written expressions 
of intent of decedent made over a period of many years at 
times and under circumstances which would not make such 
declarations suspect, it is submitted that such declarations, 
■which continued throughout his stay here, were bona fide 
and if bona fide decedent retained his Indiana domicile. 

Petitioners submit that on the basis of the basic findings 
of fact of the-Board of Tax Appeals, corrected as con¬ 
tended for herein and in their opening brief, the ultimate 
finding of the Board is clearly erroneous and should be 
set aside. A finding is “clearly erroneous” when although 
there is evidence to support it, the reviewing court on the 
entire evidence is left with the definite and firm conviction 
that a mistake has been committed. 1 

Respectfully submitted, 

A. Harding Paul, 

Rudolph H. Yeatman, Jr., 
Attorneys for Petitioners . 

Of Counsel: 

George W. Henley 
William H. Snyder 


1 Pacific Portland Cement Co. V. Food Machinery & Chemical 
Corporation, 178 F. (2d) 541; Orvis V. Higgins, 180 F. (2d) 537, 
cert. den. 70 S. Ct. 37, 340 U. S. 810. 




